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At  nn  nnnufil  town  meeting  of  tlie  Town  of  Huntington,  held  on 
the  4tli  (lt\y'of  April,  1871,  a  Resolution  was  passed  in  open  meeting 
authorizing  and  directing  the  Trustees  of  the  Town  to  lease  all  the 
oyster  grounds  within  the  Town,  and  before  making  any  such  leases  to 
consult  and  obtain  the  opinion  of  counsel  as  to  what  particular  oyster 
grounds  the  Town  has  control  over,  and  as  to  the  best  and  safest  man- 
ner of  making  siich  leases. 

At  a  meeting  of  the  Trustees,  at  which  there  was  a  full  attendance, 
on  the  6th  day  of  May,  1871,  the  following  resolution  was  passed  by 
the  Board  : 

licsolved :  That  the  President  of  the  Board  employ  counsel,  on 
behalf  of  the  Board,  to  investigate  and  give  an  opinion  as  to  the 
powers  and  diJties  of  the  Trustees,  respecting  the  rights  of  the  Town  to 
lands  under  tide  waters,  and  to  have  the  same  pnntcd. 

Pursnatit  to  such  authority,  the  Board  ^  of  Trustees  employed  the 
undersigned  to  give  an  opinion  in  writing  upon  the  points  stated  in 
the  above  resolution. 

In  collecting  materials  for  an  opinion  we  found  it  necessary  to  ex- 
amine the  records,  as  to  the  ancient  charters  and  grants,  in  the  office  of 
the  Secretary  of  State,  at  Albany,  and  to  carefully  examine  the 
records  and  papers  in  the  Clerk's  office  of  the  Town  of  Huntington, 
ana  wo  cheerfully  testify  to  the  prompt  and  valuable  aid  rendered  us 
by  the  Deputy  Secretary  of  State,  Diedrich  Willers,  Jr.,  and  the 
obliging  Clerk  of  the  Town,  Daniel  L.  Baylis.  We  are,  also,  imder 
obligations  to  the  Librarian  of  the  New  York  City  Library,  for  the 
convenient  access  furnished  to  its  rare  and  very  full  collection  of 
ancient  text-books  and  Reports  of  English  Cases  bearing  upon  the 
subject. 

We  submit  the  following  opinion  rb  embodying  our  views  upon  the 
nabjects  embraced  within  the  inquiry  Bubmitted  to  us. 

CiiARi^B  R.  Street, 
Hknrt  C.  Pi. ATT. 

Jniwfrry  1,  18  72. 
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The  powers  and  duties  of  the  Trufitecs  of  the  Freeholders  and  Com- 
monalty of  the  Town  of  Huntington,  are  measured  by  the  express  letter 
of  written  law  and,  also,  by  the  uniform  and  well  settled  principles 
which  coTitvol  public  officers  invested  with  the  quality  of  Trustees,  as 
authoritively  expoimded  by  the  Courts.  As  Trustees,  they  stand  in  the 
place  of  the  people,  the  Freeholders  and  Commonalty  of  the  Town,  to  act 
in  trust  in  and  about  all  such  matters  as  they  may  lawfully  act,  in  ac- 
quiring, managing  and  disposing  of  the  public  property. 

In  order  to  ascertain  what  their  powers  and  duties  are  and  the  way  • 
and  manner  in  whidi  those  powers  should  be  exercised,  we  must  neces- 
sarily extend   our  inquiries  over  a  wide  range.     The  written  law  no 
where  fully  describes  or  defines  the  powers  and  dutifs  of  the  TruHtces 
with  certainty,  for  the  reason  that  the  subjects  aboiit  which  their  duties 
arc  re«juired,  or  upon  wliidi  the  cxcrciso  of  their  ])owcrs  arc  properly 
invoked,  may  or  may  not  exist  according  to  circumstances.     Tlutugh 
their  powers    may   be    un(|uestionable   as    to    a   j)articular  subject,  it 
is  npt  always  easy  to  detennine  what  their  specific  duties  may  be  as 
to  the  exercise  of  such   powers.     They  may  have  power  to  manage  or 
convey  real   estate  for  years  or  in  fee  simple,  yet  the  question   is  left 
what  lands  or  interests  exist  for  them  to  control,  manage  or  ronvey  ? 
They  are,  therefore,  put  upon  their  in(juiry  to  ascertain  "what  there  is  for 
them  to  do  or  to  expend  their  authority  u])on,  and,  in  deciding  this,  they 
have  to  consider  the  manifold  rights  of  private  persons,  or  corporations, 
to  the  property  about  which  they  propose  to  act,  and  as  such  property 
is  usually  real  estate,  difficult  and   complicated  questions  of  title  or  of 
right  continually  arise.     Concerning  much  of  the  property,  or  of  rights 
claimed  by  the  Town,  there  are  adverse  claims  by  individuals  arising 
out  of  transactions  occurring  at  one  time  or  another  during  the  past 
two  hundred  and  twenty  years,  since  the  first  settlement  of  the  Town. 
Its  claim  of  title  in,  and  power  over,  lands  under  tide  waters  are  ap- 
parently in  conflict  with  claims  of  the  State,  and  of  citizens  of  tbo 
State.     In  fact,  all  of  its  claims  to  lands  above  or  under  water  are  mor« 


or  leas  enUngled  in  the  web  woven  by  more  than  two  centuries  of  poH- 
tical,  civil  and  social  changes;  and  can  only  be  determined  by  explor- 
ing the  records  as  far  back  as  any  exist;  by  a  study  of  the  charters, 
grants  and  patents  which  are  the  foundation  of  its  title  and  by  which 
the  Trustees  were  called  into  existence  a?id  invested  with  authority ; 
by  a  careful  examination  of  all  laws  bearing  ujmn  the  subject,  both 
during  the  colonial  period  and  since  that  time,  and  an  examinat'ion  of 
the  decisions  of  the  courts,  both  in  England  and  in  this  country,  con- 
struing such  charters,  grants,  patents  and  laws,  in  order  to  discover 
fully  what  the  language  of  these  documents  mean— what  is  their  force 
and  effect,  and  whether  or  not  the  Colonial  Governors,  who  made  them 
bad  iMjwer  to  do  ju^t  what  thoy  claimed  to  do;  how  far  they  were 
authori7.ed  by  the  Hritish  Sovereign  and  th..  Parliament;  and  how  the 
rights  of  the  Town  acquired  under  them  have  been  affected  by  subse- 
quent changes  in  government  and  legislation. 

An  historical  review  of  events,  material  to  the  subject,  since  the  set- 
tlement of  thr  Town  to  the  pmsent  time,  is  essential  to  the  inquiry. 
S,irh  a  review  should  cover  three  periods.  Fir.st.— The  period  of  the 
Dutch  supremacy,  down  to  1G64,  the  time  of  the  conquest  by  the  Eng- 
lish; Skconp.— The  period  of  British  Colonial  authority,  from' the  above 
date  to  the  declaration  of  Indep'-ndence,  1770;  Third.— The  period 
covered  by  the  Government  of  the  State  of  New  York  from  the  last 
mentioned  date  to  the  present  time. 

TIIK    FIKST    OR    ni'TCII    PKRIOn. 

The  Town  was  first  settled  under  the  political  authority  and  domina- 
tion of  the  Dutch  about  1050,  and  continued  nominally  under  Dutch 
rule  until   1004,  when  the  Hritish  Government  seir.ed  the  country.     It 

•  was  mainly  settled  by  Englishmen  who,  as  the  records  show, 'made 
numerous  efforts  to  annex  themselves  to  the  jurisdiction  of  Connecti- 
cut. During  this  period  of  about  twenty-four  years  of  Dutch  rule  in 
Huntington,  the  inhabitants,  who  were  few  in  number,  made  purchases 
of  lands  fn.m  the  native  Indians  as  follows  :  What  is  now.  known  as 
Eaton's  Neck  was  sold  by  the  Indians  to  Theophilus  Eaton,  Governor 
of  the  Colony  of  New  Haven,  in  1040.  This  was  the  JirH  purchase. 
There  is  no  existing  record  of  this  purchase.  In  1063,  the  first  Indian 
deed  was  made  to  the  original  settlers  of  Huntington  and  included 
about  SIX  square  miles,  running  from  Cold  Spring,  on  the  west,  to  Great 
Cow  Harbor,  now  Northport,  on  the  east,  and  south  to  the  "  Old 
Country  Road."  This  is  known  as  the  '•  old  purchaser  The  deed  was 
given  to  Richard  Holdbrook,  Robert  Williams  and  Daniel  Whitehead, 
separate  parties,  holding  separate  tracts  of  the  purchase.     The  consid- 

^'emtion  given  the  Indians  was  six  bottles,  six   roats,  six  hatchetl,  olx 
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shovels,  ten  knives,  ten  ffithoms  of  wampum,  thirty  eel  epears,  and 
thirty  needles.  It  was  signed  by  Assaipune,  alias,  Mohsua,  Sachem  of 
the  tribe  called  Matinecockf.  No  record  of  this  conveyance  can  be 
found  and  the  original  has  probably  been  lost. 

In  1650,  the  i)eople  of  Huntington  obtained  a  deed  from  the  Indians 
of  the    country   lying  between  Great  Cow  Harbor,  now  Northport,  on 
the    west,  and  the  "  Nesaquake  "  River  on   the   east,  extending   south 
frorn  the  Sound  to,  the  "  Old  Country  Road."     This    is  known   as  the 
"  Eastern  Purchase,"     There  is  no  record  of  this  purchase  from    the 
Indians  now  to  be  found.     In  1657,  a  purchase  was  made  from  the  In- 
dians by  Jonas   Wood  "  and  his  neighbors  "  of  five  necks  of  meadow 
lands  on  the  south  side  of  the  Town.     This  purchase  seems  to  have  in- 
cluded the  Territory  lying  west  of  Simipwams,  now  liabylon,  as  far  as 
Great  East  Neck,  and  only  embraced  meadow  lands.      This  deed  is  on 
file  in  the  Town  Clerk's  office,  and  is  the  oldest  paper  in  that  office  of 
much  value.     There  was  also  a  separate  deed  made  from  the  Indians  to 
Jonas  Wood,  during  the  same  year,  of  the  meadows  on  what  was  known 
as  "  Half  Neck,"  on   the  south  side.     In    165B,  the   Indians   deeded   to 
certain  of  the  inhabitants  all  the  meadows  west  of  and  including  Great 
East  Neck,  on  the    south  side,  extending  beyond  the    present    eastern 
,  line  of  the  Town  of  Oysterbay.     No  special  record  of  this  conveyance 
can  be  found,  but  the  fact  of  this  purchase  and  of  the  other   purchases 
■where  no  actual  record  exists,  can  be  established  by  abtindant    written 
evidence  scattered  through  the  Town  records. 

It  thus  appears,  that  while  under  the  Dutch  junsdietion,  the  people, 
either  separately  or  collectively,  had  purchased  of  the  Indians  a  large 
part  of  the  terntory  now  included  within  the  botuxlaries  of  this  Town, 
embracing  all  of  the  land  lying  on  the  Sound  at  the  north,  and  on  the 
Great  South  Hay  at   the   south,  excepting  a  narrow  strip  of  meadow 
land  at  Sumpwams,  now  Babylon.     But  while  holding  deeds  from  the 
.  Indians  they  had  not,  daring  this  time,  done  more  than  taken  u]>  and 
occupied  "  house  lots,"  principally  on  what  was  !;nown  as  the  "Town- 
spot,"  the  eastern  i)art  of  the  Village  of  Huntington,  enjoying  the 
use  of  the  grass  upon  the  meadows,  while  such  parts  of  the  uplands  as 
had  bc^n  purchased  were  held  as  commons.     The   records  show  that 
the   early  settlers   attached  very  little  value   to  the   itjdands,  the  rule 
holding  good  here  as  everywhere  else;  that,  at  the  first  settlement  of  a 
country,  the  meadow  lands  along  the  rivers  and  margins  of  the  sea  and 
the  rich  valleys  were  the  first  occupied,  other  lands  lying  open  for  coni- 
mon  pasturage  and  the  joint  use  of  the  j)eople. 

During  this  period  of  Dutch  rule,  William  Kirfl,  followed  by  Peter 
Stuyvesant,  were  Governors  of  the  country,  and  with  the  aid  of  a 
conncil,  exercised  all  the  powers  of  government ;  appoifited  and  com- 
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miMioned  nil  public  officers,  framrd  tin-  Inws  and  dccidi'd  all  important 
controvcrnicn.  Hut  it  iippcani  thiit  an  fnr  cft»t  nn  tlio  Town  of  IInnflj)(j' 
ton  (he  pooplo  wore  pcimiltcd  (o  nmiinj^p,  witlioiit  miicli  intrrfcrcnro, 
their  own  local  nfViiirH  in  tliclr  own  way.  "'J'hc  towiid  in  Hnflblk 
Cotuity  wpri'  not  Biibjrct  to  the  control  of  any  Colony,  nor  Imd  they  any 
political  cotmcctlon  with  each  other  before  the  ron<|iie«t,  except  certain 
conventional  aKreernciit>i  for  n^.eciflc  piirpo«e«,"  They  elootod  niagin- 
trntennnd  other  civil  officerM  w!iot  '•  deeiHionH  were  appealable  to  a  j^enornl 
town  meeting,  ralle<l  the  "  (General  Co\irt."  No  patents  were  granted 
nor  titirs  to  laiwls  confirinod,  by  the  Dutch  Government,  to  any  part  of 
the  Territory  of  llimtington,  the  ])eoplc  resting  their  claims  solely  upon 
purchases  from  the  Indians  and  their  own  ocoipation.  There  are  very 
few  official  records  to  be  found  of  what  occurred  dining  this  Dutch 
period.  If  there  were  ever  any  full  records  kept  of  town  meetings,  or 
of  the  doings  of  public  officers,  the  most  of  them  have  been  destroyed 
or  lost;  and  such  of  them  as  have  survived  the  waste  of  time,  are 
either  no  defaced,  or  written  in  such  pecnliar  chirography,  that  it  is 
almost  impossible  to  decipher  their  meaning.  The  oldest  paper  on 
file  in  the  Town  Clerk's  Office,  of  the  Town  of  Huntington,  is  dated 
1653,  and  is  the  record  of  a  Magistrates'  Court  hchl  in  Huntington,  at  the 
"Town  Spot,"  now  the  eastern  part  of  the  village.  The  earliest  town 
meeting  of  which  there  remains  any  record  in  that  office,  was  held  in 
1000.  From  this  date  to  1 664,  inclusive,  tho  end  of  the  Dutch  period, 
records  exist  of  the  town  meetings. 

A  careful  examination  of  these  ancient  papers  and  of  contemjiora- 
neotis  historv,  shows  that  the  earlv  settlers  were  mainly  Englishmen, 
who,  left  to  their  own  choice,  naturally  followed  the  social,  civil  and 
p(ditical  habits  and  methods  of  Kiiglishmen,  and  of  town  government, 
to  which  they  had  been  accustomed  ;  and  in  the  adnnnistration  of  J»»s- 
tice  followed  the  course  of  the  common  law  rather  than  the  civil  law. 
The  only  town  officers,  during  this  jteriod,  seem  to  have  been  three 
overseers,  a  constable,  and  several  magistrates.  Tho  overseers  and 
constable,  with  the  advice  of  the  magistrates,  performed  all  the  town 
business,  made  and  collected  iate  bills,  laid  out  and  maintained  high- 
ways and  watering  places,  and  executed  the  orders  made  at  town  meet- 
ings concerning  the  property  held  by  the  proprietors.  Tho  people 
bought  and  sold  land,  one  of  another,  under  certain  restrictions,  and  n 
lease  of  meadow  lands  was  made  by  the  town  as  early  as  1063.  But 
rt  a  town  meeting,  held  in  1002,  the  following  remarkable  order  was 
made  :  "  It  is  this  day  ordered  that  no  man,  possessing  house  or  lands 
in  this  Town,  shall,  at  any  time,  sell,  or  let,  or  any  way  alienate  any  part 
of  the  same  to  any  man  or  woman,  bat  such  as  shall  be  approved  of  by 
snch  men  as  the  Town  liave  chosen  for  that  pur|K)se;  only  snch  men  as 
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have  been  frocly  entorcd  into  the  Town  nn  inhabitants  have  the  liberty 
to  bny;  and  whoMOcvor  «ball  break  the  abovo-nn'iitioiiod  order  «hnll 
|iay  ton  ponndu  to  tlioTown."  .lonas  VV^)od,  JnnicN  ChiolioHtcr,  Wil- 
IbuM  Lovorich  and  tlirco  otherH  woro  cboncn  to  pass  upon  all  iip|tlica- 
tiotiH  by  outBJdorH  for  n  rcHidcncc  In  tbt>  Town.  llHiinlly  none,  i-xoept 
viclon«  per^onw  woro  oxrludod,  mid  bir^^c  ofVors  of  lan<l  were  inado  to 
induce  meelmnlcn  and  artlnunN  Id  nettle  bi  the  Town. 

I'revlouH  to  100;i,  It  is  not  probable  that  tbere  were  any  oftloial  re- 
cords kept  of  purrliaNCH  and  wales  of  land.  At  a  town  meeting,  held  in 
that  year,  the  following  order  was  made  :  *'  Captain  Thomas  Wieks,  -^ 
Tliomas  Rriish  and  Isaac  Piatt  are  chosen  by  the  Town  to  take  a  view  ^ 
ol"  all  the  lands  already  laid  out  in  fields,  and  to  record  the  owner 
and  the  quantity  he  has  taken  up,  in  the  town  book;  and,  also,  these 
four  men  have  power  to  dispose  of  the  land  into  fields  or  home  lots, 
so  as  may  conduce  most  to-the  advantage  of  tiiose  wl»o  need  lands  to 
improve,  and  to  so  lay  out  as  it  may  not  prove  prejudicial  to  the  com- 
mons, as  near  as  they  can  to  the  Town  I'lot;  and  to  record  all  such 
lands  80  laid  out  in  the  town  book ;  and  for  every  acre  laid  out  by 
these  men,  the  persons  employing  them  arc,  by  the  major  vote  of  the 
Towt.,  appointed  to  pay  sixpence  to  the  acre.  "Purstiant  to  this  order, 
records  were  made  in  the  town  books  of  the  "bounds"  of  the  lands  of, 
the  inhabitants,  at  that  time,  and  of  s»ich  lands  as  were  granted  by 
these  individuals,  in  the  name  of  the  Town,  to  those  who  hitherto  had 
possessed  none.  Hut  as  the  inhabitants  were  few  in  number  only  a 
small  territory  was  occupied.  No  conflicts  of  nmch  importance  oc- 
curred with  the  Indians.  The  lands  purchased  of  them  wer-  us.  ''y 
paid  for  in  wampum,  j)owder  and  shot,  or  articles  of  clothing,  an<i  the 
consideration  stated  in  the  deeds  is  usually  trifling  in  value.  There 
was  scarcely  any  money  in  the  country, -and  Jhe  value  at  which  sto(  k 
and  farm  ))roducc  j)assed  current  was  fixed  by  law.  By  a  vote  at  a 
town  meeting  in  1657,  Jonas  Iloldsworth,  an  educated  Englishnmn, 
was  employed  to  teach  all  the  children  in  the  Town,  at  the  Town's 
expense.  Ids  services  to  be  paid  for  in  wampum,  Indian  corn,  and 
"thriving  cattle  of  ye  heifer  kind."  William  Leverich,  a  mis'<ionary, 
was  employed  as  a  minister  by  the  Town,  and  rate  bills  levied  and  col- 
lected, with  other  town  charges,  for  his  support,  (ioodman  Chichester, 
in  1863,  was,  by  vote  at  a  town  meeting,  given  the  sole  privilege  of 
selling  liquor  to  strangers,  and  inhabitants  were  not  permitted  to  buy 
or  sell  n)ore  than  one  quart  of  spirituous  liqtiors  at  one  time.  C-om- 
paratively  few  persons  could  Avrite ;  most  of  the  tleeds  or  other  doc«>- 
ments,  dating  at  this  period,  being  attested  by  a  mark.  Corporal 
punishment  was  commonly  inflicted  by  order  of  the  magistrates.  Even 
women  were  whipped  in  the  public  places  for  trifling  oft'ences.  Sucli 
an  ofllc«)  OS  Tru^^tee  of  the  Tuw!i  did  not  exist  during  tliis  period. 
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THK    SECOND,  OR   BRITISII   C0L0X1A.L   PERIOD. 

In     1004     the    country    was    conquered     by    the    British,   nnd, 
in    pursuftnce     of    n     grnnt     of    territory,    including    Long    Island, 
by    King    Ch.i'-les    the    Second,    to    James,  Duke    of    York,  made 
in   16C3,  Richard    Nicoll    was    ajjpointcd  Governor    of    the  Colony 
and    took    possession    of    the    same.       At    a    general    meeting    of    i 
Deputies  from  all  the  Towns  on  Long  Island,  held  at  Hempstead,  at     . 
which  Jonas  Wood  and  John  Ketcham  represented  the  Town  of  Ilun-    t 
tington,  formal  allegiance  was  rendered  to   the  new   govenimcnt.     By    f 
the  Third  Article  of  the  terms  of  capitulation  by  the  Dutch  to  the  Eng- 
lish, it  was  stipulated  that,  "all  people  shall  continue  free  denizens,  ar.d 
shall  enjoy  their  lands,  houses,  and  goods,  wheresoever  they  are,  within 
this  country,  and  dispose  of  them  as«they  please."  The  new  government 
was,  therefore,  bound  in  honor  to  uphold  and  it  did  maintain  all  titles 
or  rights    respecting  lands  or  goods  acquired    under   the  Dutch  rule. 
The  purchases  from  the  Indians  already  made  were  recognised,  but  in  a    ( 
code  of  laws  made  and  promulgated  at  that  date,  known  as  *'  The  Dukes 
laws,"  it  was  declared  that  "  no  purchase  of  lanils  from  the  Indians  shall 
be  valid  without  a  license  from  the  (iovernor,  and  the  purc^haser  shall 
bring  the  Ha<'hcms  or  right  owners  before  hin\  to  confesa  satisfaction." 
The  want  ot  authority  from  the  Colonial  (Governors  seems  to  have  8»i«- 
pcndcd  puirhases  of  lands  front  the  Indians  for  a  lotig  pcrio<l  of  years. 
Immediately  after  the  conquest,  in  I  GO  4,  the  purchasers  of  Indian  lands 
were  ordered,  by  Governor  Nicoll,  to  take  cMtt  a  Patent  to  confiiTn  their 
contracts.     During  the  life  of  King  Charles  the  Second,  the  Duke  of 
York,  as  proprietor  of  the  soil,  passed  many  grants,  by  his  Governors, 
in  fee,  and  after  bin  accession  to  the  throne  under  the  name  of  James 
the  S'ConH,  grants  continued  to   bo  made  under  the  great  seal  of  the 
Province,  in  conse(pience  of  the  powers  given  the  several  (Tovernors  by 
their  commissions  and  instructions  from  the  Crown. 

In  1000  the  original  proprietors  of  Huntington  procured  a  Patent 
from  Governor  Richard  Nicoll,  by  which  the  whole  territory  from  Cold 
Spring  to  Ncsaquake  River,  and  from  the  Sound  on  the  North  to  the 
South  Sea  was  erected  into  a  Town.  ThiH  Patent  is  now  recorded  in  the 
office  of  the  vSecrctary  of  State  at  Albany,  and  a  duly  certified  copy  is 
on  file  in  the  Town  Clerk's  office. 

THE    PATENT    OF    1006. 

This  grants  "t.!  Jonas  Wood,  William  Lcverich,  Robert  Seely, 
John  Koicham,  Tl  omas  Scidamore,  Isaac  Piatt,  Thomas  Joanen, 
and  Thomas  Weeks,  in  bebalf  of  themselves,  their  associates, 
the    freeholders     and     inhabitants    of    the    Town  of    Ilnntington," 
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all  tho  Iftiiflfl  whidi  lind  then  been,  or  thereafter  shall  he 
purchased  on  helialf  of  the  Town  from  the  native  proprietors,  or 
otliers,  within  the  limits  tlierein  specified,  which  boundaries  Avere  Cold 
Spring  on  tho  west,  runnint;  east  to  Nesaquake  Kiver;  thence  South 
to  the  sea;  thenco  west  by  the  sea,  including  the  nine  necks  of  meadow 
lands  on  the  south  side,  aiid  all  havens,  harbors,  creeks,  meadows," 
<fec.,  •'  and  all  fishinu;,  liawking,  hiinting,"  ttc,  "within  the  said  bounds," 
"to  them,  their  heirs,  successors  and  assign^  forever,"  "confirming 
to  them  all  the  privileges  belonging  to  a  Town  within  the  (Government." 
This  grant  or  Patent  gave  no  right  to  the  Town  to  purchase  other  lands, 
but  confirmed  their  title  to  such  as  had  already  been  purchased,  or 
might  be  afterwards  purchased,  pursuant  to  a  license  fron  the  Colonial 
Governors. 

lliis  Patent  embraced  within  its  boundaries  what  was  first  known 
tinder  the  nanie  of  Caumsett,  subsequently  as  Horse  Neck,  and  now  as 
Lloyd's  Manor,  or  Tiloyd's  Neck,  which  territory  was,  by  an  Act  of  the 
Colonial  Legislature,  passed  in  1091,  annexed  to  Queen's  County.  It 
also  included  all  that  territory  lying  between  Fresh  Pond  and  Nesa- 
quake River,  and  which  was,  in  1004,  conveyed  to  tho  proprietors  of 
Sntithvillo  ( .  Smitluown,  after  a  protracted  and  bitter  controversy  as  to 
title. 

Tho  Patent  of  100(5  conferred  no  oflicial  powers  upon  the 
persons  named  therein.  They  were  not  mentioned  as  Trustees,  nor  in- 
vested with  authority  to  act  in  behalf  of  the  freeholders  and  common- 
alty, in  tho  management  and  disposal  of  the  Town  pro])erty,  but  title 
was  simply  confirmed  in  them,  in  behalf  of  the  inhabitants. 

Under  what  was  called  the  "  Duke's  laws,"  a  code  of  laws  ])romul- 
gate(l  at  the  time  of  the  Conquest,  the  shire  was  divided  into  three 
"  ridings."  Huntington  and  all  east  of  it  being  known  as  the  "  East 
Riding."  Three  grades  of  Courts  were  established.  The  Town  or 
Magistrate's  Court  ;  the  C'ourt  of  Sessions,  and  the  Cotirt  of  Assizes. 
Under  the  Duke's  laws  and  the  Patent  of  1000  a  Town  Government 
was  organized  ;  overseers,  constables  and  magistrates  were  elected  by 
the  people  at  town  meetings,  annually  held  ;  overseers  laid  out  and 
"  regulated"  highways  and  watering  places,  sometimes  under  ex- 
press ordeiii  made  at  town  meetings,  an<l  at  other  times  by  virtue  of  a 
general  authority  delegated  at  town  meetings.  Very  few  of  these 
ancient  records  remain.  They  also  levied  and  collected  the  rate  bills, 
and  executed  orders  made  at  town  meeting  relating  to  the  Town 
Government  and  tho  management  of  the  common  property. 

We  have  seen  that  previous  to  the  Patent  of  1606,  grants  had  been 
made  in  open  town  meetings,  of  parcels  of  land  usually  called  "  home 
lots"  to  individuals,  and  otiier  grants,  or  conveyances,  had  been  made, 
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of  like  kinfl,  »»y  pcrnonH  deputized   by  the  proprietors  for  that  pur-  , 
pose,  and  records  made  oftlie  "hounds"  thereof,  and   that  these  homo-  1 
steads  were    ne^r   to  the  *'  Town  Spot,"  now  the  eastern  part  of  the    ' 
Village  of  llimtinirtoii,  and  the  meadow  lands  not  far  distant.    And  we 
find  that  for  several  years  after  the  Patent  was  given,  grants,  in  like 
manner,  continued  to  he  'nade.     Hitherto,  purposes    of   common  de- 
fence against  tlu^  natives,  and  obedience  to  that  universal  law  of  social 
commune,  which,  in   the   settlement    of  all    new  countries,  leads    the 
people  to  dewll  near  together,  the  iidiabitants  had  made  their  dwelling 
places   within  comparatively    a   narrow   compass,   upon   the    valleys,   n 
meadows   and  pastures  near  the  sea  shoi-e.     Tbil  now,  emboldened  by 
an  increase  in  numbers,  and   feeling   a  pressure   upon  them  for  more    ' 
lands,  and  a  wider  area  of  territory   (or   the  accommodation    of  new    " 
comers,  it  was  determined  to  push  out   into  the  interior  and  occupy  a 
new  territory.     Accordingly,  we   find   that  at  a    town  meeting,   held 
Feb.  15,  1872,  "  It  was  voted  and  agreed  the  same  day  that  the  Town 
should  be  divided  into  ten  parts,  and  each  paii  to  have  a  farm  and  so 
be  engaged   to     ettle  them,  and   every  farmer  that  went  forth  so  to 
settle,  that  may  be  approved  of,  should  enjoy    all  the   remaining  parts 
besides  their  own,  paying  all  charges  and   s.jits  of  law,  or  other  just 
charges."     That   the  inhabitants  went  forth   and   occupied    the  lands 
within  the  limits  of  their  purchase,  ns  prescril)ed  in  the  Patent,  appears 
from  the  numerous  recortls  of  the  period.     So  fully  had  the  lands  been 
occupied  in   this    way,  that  in    1075,  acconling  to  the  record  in  the 
Town  Clerk's  Oflice,  there  was  no  moi-e  land  to  grant,  but  new  comers 
were  assured  that   as  so.>u  as  further  piirrhases  could  be  made  from  the 
Indians  all  should  be  supplied.      There  are  no  ncords  of  any  ptirchascs 
being  made  from  the  Indians  from  the  time  of  the  issue  of  the  Patent, 
in  1«(56,  until  lfi«9.    During  this  period  of  twenty-three  years  it  appears 
to  h:;ve  been  against   the  policy  of   the  Colonial  Governors  to  pennit 
purchases  fronj  the  Indians  in  this  town. 

In  1086,  Thomas  Dongan,  'hen  <Tovernor  of  the  Colony,  required  the 
inhabitants  of  the  Town  to  make  purchases  from  the  Indians  of  other 
territories,  and  summoned  them  lo  app"ar  nnd  show  cause  by  what 
title  they  held  their  lands,  in  order,  as  is  alleged,  that  they  might  be 
compelled  to.take  out  a  new  Patent.  I)iffi,«ulties  arose  between  him 
and  the  Town  concerning  th,^  payment  ofth^  quit-rents,  and  in  that  year 
he  seired  their  Patent  of  1660,  made  them  pay  his  full  demands  for 
qnit-rents,  and  issued  to  them  a  new  Patent.  The  high  handed  pro- 
ceedings of  Gov.  Dongan,  and  the  procuring  of  the  second  Patent,  oc- 
casioned great  commotion  in  the  Town,  and  was  discussed  at  several 
town  meetings.  In  1686,  the  people  voted  against  giving  np  the  old 
Patent,  but,  in  1687,  it  was  agreed  to  accept  a  new  one  npon  certain 
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conditionn  hh  to  wliat  it  phould  contain.  Tlip  rccordH  of  this  meeting 
Het  out  those  conditions  at  lengtli,  some  of  which  were  complied  with, 
and  fome  not.  By  a  vote  of  the  Town,  Thomas  Powell,  Isa-ic  Piatt 
and  Cnpt.  Thomas  Piatt  were  empowered  to  negotiate  witli  Governor 
Dongan,  for  a  new  Patent.  In  the  language  of  the  record,  *'  they  were 
lefl  to  their  liberty  in  procuring  a  Patent." 

THE    PATENT    OK    1088. 

This  Patent  confirmed  the  title  to  all  lands  that  had  then  been  pur- 
chased,  and  granted — all   lands  M'ithin  the  limits  of  the  Town,  except 
I  jive   necks   of  meadow   lands  at  the  south,  and   lands  lying  north  of 
them  remaining  unpurchased — absolutely  to  the  inhabitant'^  according 
to  their  lights  and  shares  in  the  original  purchase,  and  regularly  incor- 
porated the  Town  by  creati^ng  a   Iioa»-d  of  Public  Officers,  designated 
as   "  The  Tkistkks  ok  tiik  Frkkmoi.dehs  and  Commonalty  ok  the 
Town  ok  Hintinoton."     The  Trustees,  or  Patentees,  named    in  the 
grant    were   Thomas    Fleet,    Sen.,  Epenetus   Piatt,  Jonas  Wood,  Sen., 
James    Chichester,  Sen.,  Joseph   Haily,  Thomas   Powell,   Sen.,  John 
Joanes   and    Isaac    Piatt.     Tlie  grant    conveys   *'  all  pastures,  woods, 
meadows,   marshes,    swamps,    plains,   rivers,   rivuletts,   waters,  lakes, 
ponds,  brof)ks,  streams,  beaches,   (juarries,  creeks,  harbors,  highways, 
easements,  fishing,  hawking,   hunting  and    fowling,"    <tc.,  "with    all 
the    rights    appurtenant    thereto,"    "to    be   held  in    free   and  com- 
mon socage  according  to  the  manor  of  East  (ireenwich,  in  the  County 
of  Ketjt ;"  reserving  "  quit-rent,"  according  to  the  custom  of  the  period. 
Full  authority  is  given  the  Trustees  over  all  the  property  of  the  Town, 
real  nud persoiud,  and  "  to  give,  grant,   release,  alien   and   assign  and 
dispose  of  lands,  tenements,  hereditamei\ts,  and  every  other  thing,  or 
things,  act  and  acts,  to  do  and  execute  by  the  name  aforesaid  ;  to  lu* 
pleaded   and  impleaded,  defend  and  be  defended  in  all  maimer  of  ac- 
tions," Sec.     Perpetuity  of  the  Trustees  is  created   by  declaring  that 
"they  shall  henceforth  be  elected  and  continue  to  exist  forever.''^     It 
provides  for  their  making  "all  rules  and  orders  not  repugnant  to  the 
laws  of  England."     It  required  that  nine  Trustees  be  annually  chosen 
by  the  people,  in  town  meeting  assembled  on  the  first  Tuesday  of  May. 
It  required   to   be  annually  elected   one  Clerk,  one  Constable   and  two 
Assessors;  and  provided  for  the  assessment  and  payment  of  a  yearly 
rate,  or  tax,  to  defray  the  expenses  of  the  Government,  and  authorized 
the  Tnistces  to  levy  sufficient  taxes  to  defray  the  charges  of  the  Town. 
The  Trustees  of  the  Free-Holders  and  Commonal*.y  of  the  Town  of 
Huntington,  as  an  official  board  of  public  officers,  date  from  this  Patent 
and  have  their  origin  in  it;  and  though  their  nnmber  has  been  di- 
minished, and   their  powers   and  dnties  greatly   modifietl  since  that 
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time,  it  is  tlie  foundation  of  their  authority.  Xevertheless,  it  does 
not  appear  that  any  Trustees  were  elected  under  this  Patent.  The  first 
Trustees  who  were  ever  chosen  by  the  p<.'ople  were  elected  in  1004,  six 
^v  •  ^*  years  afterwanl.  The  same  Trustees  named  in  the  grant  continued  to 
act  durinjj  these  six  years. 

Governor  Don<;nn  having  «jiven  the  inhabitants  license  to  purchase  of 
the  Indians  such  lands  in  Hie  Town  as  had  not  hitherto  been  purchased, 
we  find  that  very  soon  after  the  Patent,  of  IrtHR  was  procured,  a  large 
number  of  <lce<ls  were  made  by  tlie  Indians  to  the  whites. 

lost,  Henry  Soper  and  others  purchiiHod  of  the  Indians  a  tract  of    (f 
land  near  what  is  known  as  •' Kound  Swiitnp,"  iti  this  Town,  ' 

10H9,  William  Mn»«ser  purcluised  of  the  nat'ves  another  tract  near 
the  same  place, 

1080,  Kobert  Kelluiii   purchased  a  tract  of  land  lying  at  Xcgunta- 

tog'"'.  (cTCflv^\ 

1080,  Samui'l  KiKliam  bought  of  the  natives  certain  islands  of  mea- 
dow latids  lying  b^-tween  the  South  Mecdf)ws  and  the  beach. 

1080,  Capt.  KpetutiM  IMatt,  Thomas  Weeks,  Jonathan  Rogers,  Na- 
thaniel Ko'»ler  and  all  otlirr  owners,  upon  what  wan  known  as  Sante- 
pogue  Neck,  purclins«'d  of  the  Iiidiims  w  large  tract  of  upland  alj^tining 
their  mea'lows.  ImjxTfcct,  and  in  many  eancH  abnoHt  unintelligiblo 
records  of  ail  these  deeds,  are  n'>w  in  the  Town  Clerk's  Ofllce. 

Theno  purchaHcs,  ma«Ie  by  private  persons,  were  objected  to  by  the 
people  in  general,  an<l  at  a  town  meeting  held  the  same  year  It  was  voted, 

/'That  no  pe^^OIl  purchase    lands  of  the  Indians  joining] the  meadows, 

on  the  south  side,  except  the  inhabitants  of  Kawt  Neck,  who  may  pur- 
chare  adjoining  lands  ;  and  further,  that  no  person  shall  purchase  lands 
of  the  Indians,  within  the  limits'of  the  I'otent,  without  the  consent  of  the 
Town,  and  .John  Sonimis  and  Satnuel  Kisfiam  were  chosen  to  purchase 
lands,  generally,  of  the  Indians ;  and  Capt.  Piatt  and  Jonas  Wood 
were  deputized  to  purchase  the  mr.idows  at  the  South,  called  Sump- 
wams,  upon  the  best  terms  they  could  make. 

Pursuant  to  these  instructions,  and  othr:  wi8e,the  following  ptirchasei 
were  made  : 

1080,  Sjimpwams  Neck,  at  the  South,  was  purchased,  including  all  the 
meadow  lands  and  the  tiplands  as  far  north  as  the  "  Indian  Path,"  be- 
ing, in  the  language  of  the  conveyance,  purchased  "  to  the  use  of  the 
Town  of  Huntington."     There  were  three  separate  deeds, 

•  1001,  EpenetusPlatl,  Jonas  Wood,  and  their  associates,  having  had 
license  from  the  Colonial  Government  and  authority  from  the  Town,  pur- 
chased from  the  Indians  uplands  adjoining  the  meadowi  on  the  Neck 
called  Santepogue. 
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ThcRO  purchascB,  sinco  tlio  Patent  of  1006,  greatly  iiicreasod.  the  area 
of  common  lands,  enabled  the  settlers  to  improve  and  occupy  new  farms 
and  invite  and  receive  into  the  Town,  and  accommodate  with  lands  rucIi 
strangers  as  were  likely  to  prove  advantageous  to  the  common  interests, 
and  thus  increased  very  much  the  pojxdation.  For  several  yeais  after- 
wards the  chief  biisincss  done  at  town  meetings,  c()nsiflte<l  in  making 
grants  of  lands  to  the  inhabitants.  There  seems  to  have  been  at  this 
time  n  general  demand  for  land,  and  the  meadows  and  uplands  were  di- 
vifled  and  subdivided  and  surveyed  by  virtue  of  orders  made  by  tlie 
Trustees,  and  also  by  gratits  made  to  Individuals  in  open  town  meeting. 

In  1000,  It  appears  that  the  rateiit  of  1000— the  Nicoll  ratent— 
C(»uld  not  be  found,  aiul  IIm-  people  apprehending  that  their  titles  and 
rights  might  sutler  thereby,  petitioned  the  (Jov<'rnor  and  Council  to  re- 
turn them  the  Patent,  This  jtetition  \n  signed  by  Isaac  Piatt  und  .loinis 
Wooil,  in  behalf  of  the  Town,  There  is  on  flic  in  the  Town  Clerk's 
()tfi(!e  an  o  -iginal  order,  certified  by  Jacob  Milburn,  Clerk  of  the  Council, 
directing  that  the  original  l*atent  remain  in  the  Secretary's  Office,  and 
that  it  be  recorded  iti  the  Town  Clerk's  Office  of  the  Town  of  Hun- 
tington. 

The  flrst  election  of  Trustees  was  held  in  A])ril,  1004,  af.appcars  by 
the  records  of  the  town  meeting,  iis  follows:  *'  At  a  town  meeting  le- 
gally warned,  it  was  voted  and  consented  unto  by  theTown,  that  seven 
nnuj  should  be  chosen  for  Trustees  for  ye  nmnagemetjt  of  all  Town 
aflaii's,"  "The  saineday  it  was  voted  and  consented  unto  by  ye  Town 
thnt  ye  seven  men  yc  an*  chosen  Trustees  shall  have  the  ordering  and 
management  of  all  Town  business;  but  the  Town  dolh  reserve  the 
Patent,  if  it  be  within  the  grant."  They  were  jealous  of  their  rights  un- 
der the  original  Patent  of  Nicoll,  and  desired  to  hold  to  it  while  con- 
forming to  the  subsefjuent  grants. 

Tn  1693,  it  was  voted  at  a  town  meeting  that  a  further  patent  be 
procured  from  Governor  Fletcher,  Colonial  Governor  diiring  the  reign 
of  William  and  Mary  ;  and  they  ap))ointed  men  to  procure  the  sair>'*. 
It  was  also  voted  that  all  who  fail  to  pay  their  proportion  of  the  ex- 
pense, have  their  lands  sold  at  "  an  outcry." 

^  TIIK    PATKNT    OF    1094. 

I  During  the  following  year,  1694,  the  third  Patent  was  granted  by 
!  Governor  Fletcher,  altering  the  eastern  limits  of  the  Town  ;  confirming 

all  purchases  made,  and  granting  all  lands,  not  then  purchased  of  the 
I  Indians,  within  the  limits  of  the  Patent,  to  the  Town  ;  subject,  never- 

thcIesB,  to  the  Indian  claims,  where  such  claims  had  not  been  extin- 
1  gnished  by  pprobase,  or  ttberwise.     The  corporate  limits  of  the  To%n 
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*  wen."  by  this  Patent  very  much  ubiidgod.     A»   we  hiivp  necn,  Tiloyd's 
Xe«'k  had  bi'cn  set  off  to  QuecnH  County  and  eroctcd  into  a  Manor;  and  a 
survey  of  tlio  Tinr  between  Huntington  and  the  Town  of  Oyster  Bay  made 
in   1684,  had  |)laced  the  westernmopt  of   the  Xeoks  on  the  South  side, 
onceclaimed  by  Huntington,  intoOyster  liay,    Or»  the  East,  Huntington     * 
lost  all  tlie  eountry  lying  between  Fresh  Pond  and  the  Nesequake  river. 
Under  this  I'atent  seven  Trustees  were  named  ;  and  it  was  deelared  that     | 
the  acts  and  orders  of  the  Tr\»stees   should  be  certified  "  by  a  common 
seal,  artixed  tliereto,"  and  "  signed  by  the  I'resident  of  tlie  Trustees, who 
is  first  to  be  chosen  of  the   said  Trustees."     F»dl    power   is  confirmed 
and  given  to  the  Tnistees,  -n   this  Patent,  to  take,  hold,  manage   and 
dispose  of  all  and  every  kind  of  property,  for  and  in  behalf  of  the  Town. 
Alter  reciting  the  subxtniwe  of   former  I'.itcntH,  this  proceeds  to  aftirm 
"that  JoH<*pli  Hayly,  ami  <*'\\   oiliers,  in    bclialf  of  tlicmHclves  and  the 
inhabitiint<«  of  Huntington,  have  by  petition  prayed  a  grant  and  confirm- 
ation of  the  preniiscM,   ho  oidy  that  the   limits  an<)    boundarien  ol   the 
Town  of  Huntington  nhall  not  be  as  above  mentioned,  but  aHtherealler 
specified  ;  that  is  to  say  :  a'l  these  tracts  and  necks  of  land,  lying  (up- 
on Long  Island),  on  our  Island  of  Nassau,  within  our  C'otinty  <»f  Suftblk, 
being  bounded  on  the  west  by  a  river  called  and  known  by  the  name  of 
Cold  Spring,  and  running  s<iuth  from  tlu'  In-ad  of  the  said  Cold  Spring 
to  the  South  Sea;  and  on  the  north    my  tmk  Socni*  that  runs  between 
our  said  Islaml  of  Nassau  and  the  main  Continent  ;  uptm  the  east  by  a 
line  niTining  from  tli*-  e.ist  si(|e  of  a  I*ond,  called  and  known  as  the  Fresh 
Pond,  to  the  west  side  of  \V'liitman's   I);d(>,  or  Hollow,  an<l  thence  to  R 
river  on  the  south  side  of  our  said  Island  of  Nassau,  on  the  east  side  of 
a  ne<*k   called  Sumpwams,  and  from  the  sai<l   Kiver,  running  south   to 
the  South  Sea.      And,  whereas,  we  would  be  greatly  pleased  to  make, 
erect,  and  establish  all  our  loving  subjects,  the  inhabitants  and  freehold- 
ers in  our  sai<l  Town  of  Huntington,  within  the  limits  and  botjnds  next 
above  express(>d,  into  our  b(>dy   poliiique   anci   corporate,  in  deed  and 
name,  when  reasonably  requested,  being  willing  to  grant:   Now  know 
ye  that  of  our  special  grace,  certain  knowledge,  and  moiion  ;  we  have 
given,  granted,"  «kc,,  "to  .Joseph  Bayly,"  and  others  named,  "  all  of  the 
aforesaid  tracts  and  Necks  of  land."     (Here  follows  the  same  dencrip- 
lion  given  last  above,)  "together  with  all  the  h«)uses,  messuageH,  tene- 
ments, buildings,  mills,  milUIams,   gardens,  -)rchards,  fieldB,  past»irc8, 
feedings,  woods,  underwoods,  tre«s,  timber,  common  of  pasture,  mead- 
ows, marshes,  swamps,   plains,   rivers,  rivuletR,   watei-«,  lukcM,   ponds, 
brooks,  streams,  heaths,  (ptarries,  streets,  harbors,  highways  and  ease- 
ments, fishing,  fowling,  hunting  and   hawking,  mines,  minerals,  (silver 
and  gold  mines  excepted)  and  all  other  franchises,  profits,  appertain' 
ing/'  d/C,  *'  within  the  limits  and  bounds  next  above  mentioned." 


umm 
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After  the  Patent  of  1004  wns  given  by  Governor  Fletcher,  other  pur- 
chaHes  were  made  from  the  Indians  as  followr. : 

At  a  Town  meeting  held  in  1606,  the  Trustees  were  authorised  to 
purchase  of  the  Indians  hinds  near  Masseparje,  and  in  pursuance  of  this 
in  the  year 

^  1607,  Josiuh's  Neck,  South,  and  neighboring  Territory,  were  pur- 

chased  and  became  the  property  of  the  Town. 

Hitherto  all  .leeds  of  land  by  the  Indians  to  the  inhabitants  had 
been  made,  either  to  individuals  for  their  own  benefit,  or  to  be  by  the 
grantees  divided  up  into  allotments  in  behalf  of  all  the  proi.rie'tors  • 
but  in  the  year  ' 

1700  we,  for  the  first  time,  find  a  deed  made  by  the  natives  directly 
to  the  Town  in  its  corporate  capacity.  This  is  a  conveyance  to  John 
Weeks,  John  Wood,  Kpcn^tus  Piatt,  Knsina  Jarvis,  Richard  Brush 
and  John  K'etcham,  present  Trustees  of  the  Freeholders  and  (.'on.' 
monalty  of  the  Town  of  Huntington,  of  a  tract  of  lan.l  north  of 
the"In.lmn  I'atli ;"  south,  adjoining  the  purchases  already  nlade  for 
the  'I  own. 

1700.  Jonas  Wood  bought  of  the  Indians  for  the  Town,  pt.rsuant  to 
the  a.ithonty  already  referred  to,  Little  Kast  Neck,  or  the  uplands 
adjoining  it. 

1  702.  The  Indians  conveyed  to  the  Trustees  of  the  Freeholders  and 
(^on)monaky  of  the  Town  of  Huntington  other  .iplands,  adjoining 
Humpwants,  south. 

I7o;{.  Jonas  Wood   purchascl   of  the  natives  certain   meadows  of 
Kast  Neck,  south,  and   uplan<ls.     This  seems  to  have  been  a  private 
purchase,  made  in  conformity  to  the  authority  given   by  the  Town 
before  r^'ferred  to.  ' 

1705.  The  Indians  conveyed  to  the  Town,  thro  jgh  its  Trustees,  "a 
parcel  of  land  on  ye  west  side  of  Masapoguc  oiit,  bounde<l  on'  ye 
south  by  ye  ocean  sea,  and  ye  north  by  ye  Sound,  with  all  sunken 
mashes  and  islands,"  Ac,  a  very  indefinite  boundary. 

1706.  A  purchase  was  made  by  the  Trustees  of  the  hunls  known  as 
Neguntatogue,  bounded  on  the  south  by  the  meadows  formerly  pur- 
chased of  the  Indians;  north,  by  two  swamps;  west,  by  the  river,  and 
on  the  east  by  the  Santcpoguc  river.  The  original  deed,  as  executed 
by  the  Indians,  is  now  on  file  in  the  i:own  Clerlfs  Office,  as  also  is  the 

,  deed  of  Buni]) warns. 

i  The  several  purchases  from  the  Indians  heretofore  cited,  being 
^  fifteen  in  number,  probably  embrace  about  all  that  were  ever  made. 
Such  as  were  made  after  the  Fletcher  Patent  were  made  under  licenses 
J  from  the  Govemoni  of  the  Province,  regulated  in  n  measure  by  the 
»  Toice  of  the  people  in  town  meeting  ausembled. 


; 
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In  aildition  to  iIicho  convoyiinc«'K  by  tlio  imtivc  IiiflifiiTM  nixl  their 
eonflnnntidM,  ami  tin-  clmrtor§  ftiul  KniiitK  finin  thcC'rown  of  Kiiglanrl, 
wo  have  tin-  Hunctlon  (in<l  lutiHcrttioii  of  the  Mfiint'  by  tho  Icginlativo 
power  of  the  Colony  ;  nn<\  aUo  contirminj;  nil  tlint  hnd  lawfully  boon 
tlone  by  virtnt'  thori'of,  notwitli«tiin«ling  any  onii««ion  or  irrcgiilnrity 
in  l\n'  ni.iiinor  of  cxi'VciMinR  or  enjoying  the  rights  thereby  ronfirmcd. 
IJy  thin  Alt,  |)fti«Me(l  in  KKij,  it  wiin  enacted,  •'  that  all  the  chartorH, 
imlentH  and  giimlK  aiithorir.ed,  made,  given  and  granted,"  &«•,,  "by 
their  late  and  preHenl  MajeKtiex,  the  KingM  of  Kngland,"  <fee.,  inito  the 
Heverjjl  ror)inralion«<,  and  bodien  polifiek  of  theeitieK,  townn  or  inanorH, 
and  aho  of  the  Hcvenil  and  r(«|te(tive  fieehoIderH  within  thin  I'rovinco, 
an-,  and  forever  shall  be,  enteemod  and  repnted  good  and  ofTinotive  ehar- 
ter8,  patentH,  and  graiitf«,  authcntick  in  the  law  against  their  MajentieB, 
their  heirn  or  KncccHHorH  fon-vcr,  notwithHtanding  of  the  want  of  fomi 
in  the  law,  <>r  the  nonfeasance  of  any  right,  privilege,  or  rnstom, 
which  ought  to  ha\  e  been  done  heretofore  by  tho  eonstitutiond  and  di- 
rcetiouH  contained  mi  the  rcMpective  charters,  pntents  and  grants  afore- 
paid."  It  wan  further  enacteil  that  the  grantccH  nhould  "  have,  hold, 
exercise,  occupy,  ponncns  and  enjoy  all  their  rightH,  eustoinn,  preroga- 
liven,  privilegen,  inffieuiinrviifff^  practices,  imtnunitien,  liberties, fran- 
chises, rtjyalties  and  unages,  whamoever,  in  an  full  and  ample  a  manner 
■ft  if  none  of  these  changes,  altenUions,  disturbances,  want  of  other 
forms  in  the  law  or  the  nonfearjince  of  any  rights,  privileges  or  customs, 
of  any  of  the  corporations  aforesaid,  had  never  hap)>oncd  or  been 
neglect  c<l." 

it  was  also  enacted  Ity  the  Colonial  Assembly  in  lOWi  ;  "Thatthc 
fnrholdeiN  in  every  vespt'ctive  town  within  this  Province  are  hereby 
rnt|M>we>x'd  and  authorir.ed  to  meet  and  assemble  tlK-mselves  together  at 
such  tinies  and  places  a«  are  appointed,  and  expn>ssed  in  their  respective 
grants  and  patents,  and  when  so  assembletl  to  make,  establish,  eonsti- 
ttitc  an<l  ordain,  from  time  to  time,  such  prudential  orders  and  rules 
for  the  better  improving  of  their  respective  lands  in  tillage,  pasturage, 
or  any  other  reasonable  way,  as  shall  by  the  majority  of  freeholders,  bo 
•ssemMed  or  convened  as  aforesaid,  W  thought  good  and  convenient." 
Another  section  of  the  same  act  authorizes  the  election  of  three  san'ey- 
on«,  who,  pursuant  to  orders  made  at  town  meetings,  were  emi>owercd 
to  "  lay  out,  set  forth,  regulate  jjnd  amen<l,"  all  highways  and  fences. 
Stibsequently,  power  was  given  to  establish  and  maintain  public  water-  J  J 
ing  places ;  and  all  highways  and  watering  places  were  required  to  be 
recorded  in  the  Town  Clerk's  Office. 

From  the  date  of  the  last  Patent,  1694  to  1776,  the  end  of  the  Colo- 
nial period,  cohering  a  space  of  eighty-two  years,  the  records  of  the  Town 
thoagh  in  a  worn  and  tattered  condition,  are  tolerably  oomplete  as  to 
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thesp  mntterfl  of  title  to  landn  which  come  nioro  pnrticiilarly  within  tlic 
purpoHc  of  thi.i  inquiry.  The  limits  of  the  Town,  with  rcHitrct  to  its  jiuIh- 
diction  in  civil  nnd  crimitml  mntters,  remained  tlic  Hnmc  hh  rdtahlislicd 
hy  the  lawt  Patent.  The  title  of  the  Indiunw,  wnch  m  it  wan,  ^nuhially 
p;ave  way  to  purchane  by  the  whites,  their  death  or  removal  to  other 
localiticB;  and  th up.  a  perfect  title  became  vented  in  the  Town,  in  its 
corporate  capacity,  of  all  lands  not  already  allotted  to  the  inhabitantH; 
and  the  titlcH  of  the  latter  were  fully  ratiHed  and  confirmed. 

The  manner  in  which  the  oi-igiiial  proprietors  divided  the  land  is 
involved  in  some  obncurity.  i\«  they  paid  the  Indians  very  little  for 
an  extingnishmcnt  of  their  title,  and  ]>aid  the  Colonial  (iovenmicnts  no 
more  for  the  title  acquired  under  the  Patents,  than  certain  small  sums 
for  drafting  the  instruments  (aside  from  a  quit-rent,  which  was  only 
nominal),  their  lands  cost  thpm  very  little.  Xeverthcless,  these  expen- 
ditures were  the  real  consideration  for  the  land,  and  each  proprietor 
held  according  to  the  proportion  of  this  consideration  paid  by  him. 
Those  who  failed  to  pay  their  share  had  their  lands,  or  rights,- sold  at 
an  "outcry."  In  process  of  time  the  original  consideration  gave  place 
to  an  increased  valuation,  and  the  rights  of  the  ancient  jiroprietors  were 
held  as  hundred  pound  rights,  or  more,  as  the  case  might  be.  At  town 
meet'ogs  held  in  1724-25-.SO,  a  division  was  made  in  each  of  the  years 
mr.itioned,  often  acres  to  a  hundred  right  in  the  "old  purchase;"  and 
by  ordev  of  the  Trustees  in  1723  a  division  of  twenty  acres  to  the 
hundrt«d  was  vni^dn  in  the  "  eastern  purehasc."  From  1600  to  1702, 
ihei*e  are  vciuminous  records  of  surveys  "to  the  right"  of  individuals 
nan.ed,  usi'ally  in  small  parcels,  and  made  by  order  of  the  Trustees  of 
the  Tow'i,  The  various  modes  therefore  by  which  title  has  ]»assed  to 
individuals  arc: 

Firsts  grants  by  the  ancient  proprittoi-s  in  open  town  meeting. 

iSeroiiff,  grants,  or  conveyances,  made  by  the  agents  of  the  proprie- 
tors, duly  authorized  to  make  such  conveyances  by  the  "  major  vote" 
tit  town  tneetings. 

Thirtff  conveyances  by  order  of  the  Trustees,  pursuant  to  orders 
made  at  town  meetings,  without  any  corporate  seal  or  acknowledge- 
ments. 

J'ottrf/i,  conveyances  by  the  Trustees  in  their  corporate  capacity. 
,,evideneed  by  their  corporate  seal,  and  executed  in  the  visual  manner, 
I  pursuant  to  the  patentn  and  laws. 

Though  the  people  of  the  Town  had,  by  an  order  made  at  a  town 

I  meeting  as  early  as  1663,  provided  for  recording  in  the  "Town  Book," 

the  "bounds"  of  lands,  held  or  conveyed  by  the  inhabitants,  it  was 

inot  until  1710  that  the  Colonial  Assembly  prescribed  a  certain  mode  ol 


22 

record.  In  that  year  there  was  passed  :  "An  Act  for  the  better  settle- 
ment and  assurance  of  lands  in  this  ('olony."  By  the  fourth  section  it 
was  enacted  as  follows  : 

"  Whereas  hy  many  accidents  the  deeds  and  writings  relating  to 
estates,  pometinie  have  been,  and  hereafter  may  he,  destroyed,  eon- 
8ume<l  and  lost,  whei-eby  the  lawful  and  rightful  owner  of  any  lai.ds, 
messtiagcs,  houses,  tenements  and  hereditaments,  may  be  exposed  to 
many  doribtful,  expensive  and  vexatious  suits,  and  other  inconveniences, 
for  the  preventing  whereof;  Be  it  enacted  by  the  anthonty, 
aforesaid,  that  all  and  every  deed,  or  deeds,  conveyance,  or  convey- 
ances, and  writings  relating  to  the  title  or  property  of  any  lands, 
messuages,  tenements,  or  hereditaments,  within  this  Colony,  which 
have  been  already,  or  hereafter  shall  bo,  executed,  being  duly  acknowl- 
edged and  recorded  in  the  Secretarie's  Office  of  the  said  Colony,  or 
in  the  County  records,  where  such  lands  aresittiate.  and  being  such  deed 
or  writing,  so  recorded,  or  tranxoript '  hereof,  shall  be  good  and  effectual 
evidenro  in  any  court  of  record  within  this  Colony,  to  all  intents  and 
purposes,  ns  if"  the  original  deed,  or  deeds,  rouveyanre,  or  conveyances, 
and  writings,  was  or  were  prodtircd  ai'd  proved  in  court. 

Eminent  counsel  have  considered  that  a  grnve  question  may  arise  as 
to  the  validity  of  some  of  these  conveyances,  or  informal   allotments 
and  divisions,  made  by  authority  of  town  meetings,  or  officers  empow- 
ered  by  them.     They  have   not   been   able   to  satisfactorily  solve    the 
problem  as  to  how  lands,  held  in   common    bv  the   ancient  proprietors, 
have  become  legally  vested  in  individuals,  without  the  formalities  and 
solemnities  of  a  deed,  under  seal,  in  conformity  to  the  statute  of  frauds. 
No  case,  it  is  believed,  has   hitherto  arisen  which   has  given   an  oppor- 
tunity for  adjiulicating  this  point.     It  seems  that  the  most   re'asonable 
ground  \ipon  which  such  conveyances  can  be  upheld,  is  that  of  parti- 
tion hy  ronsnxf,  and  the   legal  effects  of  such   partition.     Perhaps  the 
defect  of  title,  if  su"h,  was  in   part  cured   by  an  act  of  the  *'  Colonial 
Assembly,"  pa.ssed  in    1726,  ♦he  title   of  which  was   as   follows;  "An 
Act  for  the  easier  partition  of  lands  held  in  common  and  for  promoting 
the  settling  and  improvement  thereof;  and  for  confrniinff  divisions  in 
the  settled  ToirnAhijx^  of  thix  Co/ony."    The  difficulty  would  seem  to  be 
overcome  by  the  various  act»  for  quieting  title,  passed  by  the  Colonial 
and  State  Legislatures,  the  first  of  which  was  passed  in  1710,  and  con- 
firmed the  title  to  all  persons  in  possession  from  the  year  1700  to  1713, 
without  adverse  claim,  evidenced  by  entry  or  snit  brought  to  recover. 
In  view  of  the  lapoe  of  time  and  the  multitude  of  ways  in  which  these 
titles  have  been  recognired,  we  think  it  hardly  any  longer  a  living 
issue. 

The  Trustees,  by  virtue  of  the  authority  vested  in  them  by  the 
grants,  and  patents,  and  laws,  continued  to  hold,  manage  and  dispose 
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of  the  property  of  the  Town.  At  first  tlicy  hnd  nutljority  for,  nrul  di.l 
lay  out  ai)(l  maintain  highwavR  and  wntorini;  plnccs,  and  rotrulatcd 
the  Hame.  Subsequently,  tlie  Colonial  Assembly  vested  this  power  in 
three  Surveyors,  annually  chosen,  acting  under  orders  of  town  meetinirs. 
Still  later,  the  office  of  Commissioner  of  Highways  was  created,  and  all 
the  offioia!  authority  of  Trustees  over  highways  and  public  easements 
generally,  ceased. 

They  sold  and  conveyed  common  lands  of  the  Town  to  iiulividuals 
and  corporations,  both  interior  lands  and  lands  bordering  upon  the  shores 
of  tide  waters;  and  in  some  cases  they  conveyed  to  individuals  the 
lands  under  the  tide  waters  of  the  harbors  and  bays,  in  fee,  for  dock 
purposes,  or  on  account  of  its  value  in  yielding  an  annual  growth  of 
salt  grass.  They  lease.l  lands  under  tide-waters,  above  and  below  low 
water  mark,  for  whai-f  purposes,  and  prescnl)ed  rules  and  regulations 
for  the  use  of  such  i>roperty,  reserving  a  nominal  rent,  but  watching 
with  jealous  care  the  maintenance  of  the  rights  of  the  Town  over  this 
species  of  property.  In  1705-74,  and,  j)robabIy  at  other  limes,  they 
leased  to  individuals  the  whole  of  the  South  IJay.  They  also  leased 
the  undivided  common  lands  in  the  interior  of  the  island,  giving  the 
lessee  the  right  to  cut  and  carry  away  wood  and  timber,  at  a  nominal 
rent.  In  1704,  they  leased  to  Jonathan  Tiius  the  exclusive  right  to 
run  a  ferry  between  Iluntitigton  auflj^i^walk,  in  Coimecticut,"for  a 
period  of  five  years,  at  {mmTof  sixteen  pounds  each  year,  requiring 
the  lessee  to  give  bonds  to  the  amount  of  200  pounds,  that  a  good 
ferry  should  be  maintained.  They  continued  to  lease  tliis  ferry  for 
many  years. 

At  an  early  period,  the  Town  owned  a  grist  mill  at  Cowharbor. 
This  prpperty  was  managed  by  the  Trustees,  and  finally  sold.  At  dif- 
ferent periods  suits  were  instituted  againwt  parties  for  carrying  awav 
stone  (for  paving  purposes)  from  the  shores  of  the  har))ors  i^w\  bays 
on  the  Sound,  within  what  was  believed  to  be  the  limits  of  the  Town. 
They  made  many  regulations  and  orders,  dating  b:ick  to  a  very  earlv 
period,  against  non-residents  hunting  or  fishing  within  the  limits  of  the 
Town,  These  orders  were  especially  directed  against  the  taking  and 
carrying  away  of  oysters  and  other  shell-fish  by  non-residents. 

Under  the  Colonial  laws,  the  Trustees  were  invested  with  authoritv 
in  the  matter  of  establishing  and  maintaining  a  cliurcli.  They  were 
the  legal  holders  and  managers  of  the  church  property,  both  as  to  the 
church  buildings  and  the  parsonage  lands,  which  were,  at  an  early  riay, 
set  off  to  the  church  and  located  on  West-Neck.  In  1717,  the  oldest 
ehurch  in  the  Town,  located  on  a  stream  of  water  near  the  "Town 
Spot,"  was  sold  for  five  poundi,  by  a  vote  of  the  people  at  a  town 
meeting,  and  another  erected  a  little  further  east,  by  the  Trustees 
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mainly  with  funds  raisd  by  a  tax  on  the  whole  Town.  The  minister  I 
wan  paid  by  a  rate  bill  on  the  whole  Town,  The  TniHtoes  directed  an 
to  who  might  occupy  seats  in  the  church,  and  a  Constable  was,  by  a 
vote  of  the  town  meeting,  assigned  the  duty  of  compelling  our  worthy 
ancestors  to  preserve  proper  order  and  decorum  within  the  sanctuary, 
and,  at  the  same  time,  to  prevent  any  of"  ye  horses,  oxen  or  swine  fre- 
qnentiug  ye  highways  within  one  mile  of  the  church."  Rut  authority 
in  church  matters  has  long  since  departed  fiom  the  Trustees  in  so  far 
as  it  appertained  to  their  ofHcial  capacity. 

The  dilliciilties  and  conflict  of  title  tl»at  arose  between  theTown  and 
the  proprietors  of  n-hat  was  known  as  the  "  Hating  T'lace  PurchaFe," 
and  which  were  adjustetl  by  referees  in  1704;  and  the  suits  between 
the  claimants  under  the  "Squawpit  Purchase,"  are  not  material  to  this 
inquiry,  as  they  have  long  >*ince  been  settled,  and  the  rights  of  the 
town  fuily  determined. 

TUB    PERIOD    OF   THE    GOVERNMENT    OK   THE    STATE    OF    NEW    YORK. 

Obedient  to  the  general  principle,  that  where  the  political  power  is 
changed,  either  by  conquest  or  successful  revolution,  the  internal  laws 
and  customs  of  a  |)eople  remain  in   force  until   changed  or  abrogated 
by  the  new  sovei-eignty,  very  many  of  the  old  Colonial  laws  continued 
to  have  force  after  the   declaration   of  independence  in  177rt,  and  the 
orgauir.atiou  of  a  Stale  governmnit.     The  title  which   the  people  had 
ftetjuiiTd  to  pjt)perty,  and,  cspveially,  their  rights  and  franchises  »»nder 
the  old  ehartei-^,  granl>*  and    patents,  were  fully  protected  and  main- 
tained.    Uv  the  tirst  C»U)vtitution  of  the  State  of  New  York,  and  also 
by   the  Constitution  of  IH'21,  and  by   the  Constitution  of  1840,  now 
in  for<*e,  it  is  pitivided   that  nothing  theirin  contained  shall  affect  any 
grants  of  land  within  thi<'  Slate,  made  by  the  authority  of  the  King  of 
Great  Hritain,  or  his  |)redecessors ;  or  shall  annul  any  Charters  to  bodies' 
politic  or  corporate,  by  him  or  them   made,  before  October  14,  1775. 
(See  Article  1,  Sec.  18,  Constitution.) 

By  the  thirty-fifth  Article  of  the  Constittition  of  1 777,  it  was  ordained 
"that  such  parts  of  the  common  law  of  England,  and  of  the  statutes  of 
Kngland,  and  of  Great  Hritain,  and  of  the  Acts  of  the  Legislature  of  the 
Colony  of  Now  York  as  together  did  fonn  the  law  of  the  said  Colony 
on  the  19th  day  of  April,  1775,  shall  be  and  constitute  the  law  of  the 
State,  subject  to  such  alterations  and  provisions  as  the  Legislature  of 
this  State,  from  time  to  time,  may  make  concerning  the  same."  The 
•  subsequent  constitutions  ordain  the  same  in  substance.  Thus  the  va- 
lidity of  the  grants  to  the  Town  of  Huntington  are  recognifed  and 
•cknowlodged  by  the  fundamental  law  of  the  State  of  New  York. 
By  an  Act  of  the  Legislature  of  this  State,  passed  in  1764,  it  was  en- 
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ftcted  "that  from  and  after  the  passage  of  tluH  A^t  it  shall  and  may  be 
lawful  to  and  for  the  frecholderH  and  inhabitants  of  the  Town  of  Hun- 
tington, to  hold  their  annual  town  nioetinp  on  the  first  Tuesday  in 
April,  in  raeh  year,  and  on  no  other  <lay,"  and  then  ele-t  Trustees,  a 
Supervisor,  Town  Clerk,  Assessors,  Constables.  Overseers  of  the  Poor, 
Overseer,*  of  the  Highways,  and  Fence  Viewers;"  and,  als;,,  "  at  Hueh  an- 
nual town  meetings  to  make  nwch  rules  and  regulations  respecting  the 
Town,  and  to  transact  all  such  business,  in  the  same  maimer  as  it  wnn 
lawful  for  them  to  do  at  their  annual  town  meetings  heretofore." 
Though  by  the  language  of  the  twenty-ninth  Article  of  the  Constitution 
of  1777,  it  was  inferred  that  Trustees  shoidd  be  elected  by  the  People, 
the  above  is  the  first  formal  enactment  by  the  legislature  of  the  State 
that,  they  should  be  so  elected.  The  Patent  of  1088  re«iuired  their  an- 
nual election,  but,  as  we  have  seen,  it  was  not  until  six  years  thereafter, 
1604,  that  any  Tiustees  were*  elected  by  the  People,  those  appointed  in 
and  by  the  grant  of  1088  continuing  to  hold  office. 

By  an  Act  of  the  Legislature  of  the  State,  passed  in  178H,  it  was  de- 
clared "  that  it  may  be  lawftd  for  the  freeholders  of  each  an<l  every  of 
the  said  Towns,  at  any  of  their  Town  meetings,  to  direct  money  to  be 
raised  for  prosecuting  or  defending  the  common  rights  of  such  Town, 
as  *Mq  major  part  of  s\ich  Freeholders  and  inhabitants  so  assembled, 
shall  deem  necessary  and  proper."  The  fifth  Section  of  the  Act  of  1823 
declares :  *'  that  the  ]>eople  when  so  assembled  may  make  rules  for  di- 
recting the  use  and  management,  and  the  times  and  the  n\anner  of 
using  their  connnon  lands  and  meadows,  and  the  other  connnonn." 

This  otily  re-enacted  \u  this  respect  what  had  always  luen  the  law 
since  the  first  settlement  of  the  Town  by  force  of  State  and  Colonial 
laws  and  custom. 

These  Constitutional  ordinances  and  Acts  of  the  l^egislature  have 
been  (pioted  and  referred  to  in  order  to  understand  the  situation,  and 
to  be  able  to  measure  the  powers  of  the  Trustees,  so  far  aH  the  letter  of 
the  law  is  concerned.  These  powers  would  seem  to  be  ample  f<»r  all 
purposes  of  protecting  the  rights  of  the  people  of  the  Town  in  their  com- 
mon property  and  the  holding,  managing  or  conveying  thereof.  Hut 
the  question  still  remains:  what  common  property  is  left  for  them  to 
manage?  What  are  the  limits  of  the  Town  within  which  the  Trustees 
can  lawfully  exercise  their  powers  ?  During  the  past  two  nundred 
years  the  wide  extent  of  common  lands,  once  held,  has  been  dividc^l 
and  conveyed  to  individuals  and  corporations,  and  there  are  only 
left  the  meadows  on  certain  necks  and  islands  at  the  south  ;  a  limited 
quantity  of  marsh  lands  on  the  north  side,  and  here  and  there  a  few 
parcels  of  upland.  Independent  of  these  the  Town  claim  lands  under 
the  tide-waters  that  wash  its  northern  and  southern  shores.     The  right 
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of  the  Town  to  loane,  or  hpU,  bucH  lanfl«  nnflor  water,  and  give  a  valid 
title  therefor;  and  the  particular  locAlitict*  over  which  that  authority 
extendp,  remain  to  be  c«)HHid<'n'd,  in  the  lif^ht  whicli  the  eliarterw, 
imtentt',  grantx,  (ieed«,  Colonial  hiw«,  CoiiHtiliKionH,  HtatnteR,  and  de- 
rinionH  of  the  ConrtH  hIkiII  throw  \i|)on  the  Hnhject, 

NunierouHcontroverflieshave  arisen  between  the  Town  of  Huntington 
and  adjoining  towns  as  to  the  lawful  bonndarieH  of  the  lown.     Smith- 
town,  Islip  and   Oynterbay,  have   BUcreRsively    encroached    upon   our 
boundaries,  as   claimed  and  set  forth  in   the  Patents;   and   in    all    these 
controversies,  Huntington   has  been   un-uccessful.      Lloyd's    Neck  was 
wrested  from  the  Town  by  an  Act  of  the  Colonial   Legislature  in   1C91, 
nj>on   the  ground,  mainly,  that  the  territory  had  been   purchased   from 
the   Indians   by  three   resid<>nts   of  Oysterbay,  prior  to   the  Patent   of 
IGOO;  and.  therefore,  bclongcfl  t«»  the  jurisdiction  of  Oysterbay.    Again 
the  c<introversv  with  Oysterbav  concerning  flic  wcstermost  of  ihe  thrct? 
Necks   purchnsed  from  the  Indians  by  nuthority  of  the  Town  of  Iltint- 
itigtoM  on   the  south  bay,  was  delennifU'rl  adversely  to  Huntington  by 
the  (tovernor  I'lid   Assembly  f»f  Deputies,  conv<'ned  t(»  decide  the  dis- 
pute at  Hempstead,  nolwilh«taiiding,  it  was  admilkil   by  the  oriler  of 
determination  that  Hiiiiliiiglon  hud  the  best  right  to  the  teiritory.    lb- 
side  these,  long   and  sexerely  coiMCHtCfl  litigations  existed,  at    dilVerent 
|M'riods,  between    llunlingion  aid  Oysterbay,  <'oncert»ing  the  true  line 
of  division;    they  were  settled  in  varif)ns  ways,  iind   the   lines  surveye*! 
and  moiuunents   established  by  <'ommissi(uis  ;  first  in  HJS4  ;    second   in 
1734;  third   in  1707;  ami  the  fourth  time  in  IHOO,  and    are   now    well 
understood,  except    as  to  the    line  opposite  East  Heaih  and    the  caster- 
most  part  of  Lloyd's  Neck,  the  survey  having    terminate«l  opposite  the 
point  of  the  above  Heach  ;  leaving  the  line  of  the  jurisdiction  of  the  re- 
spective towns   undetermiiu'd  to  the   north   of  that  point.      We  think, 
however,  that  Oysterbay  can  only  claim  to  high-water  mark  on   Hnnt- 
inctou  Hav.     The  disptite  with  Smithtowu  as  to  the   line  has  already 
be<'n  alluded  to,  and,  we  baye  seen,  that  Huntington  in  1004  lost  all  the 
territory  lying   between  the  Fresh  Pond   and  Ncs.i«|uake    Kiver,  and   a 
part   of  the  territory  claimed  as  within  Winnecomae   Patent ;  but  the 
line  is  now  <lefined  with  certainty.       A  long  and  bitter  litigation  took 
place  between  Huntington  and  the  Nicoll  family  of  Islip,  as  to  the  own- 
ership   of    ('<ip    Tree,  Cedar    and    (^rass   Islands,  in    the    South   Bay. 
The  boundaries  between  Huntington  and  Islip  arc  adjusted. 

But  while  the  boundaries  of  the  Town  are  defined  by  distinct  marks 
And  monuments  on  the  east  and  west,  the  exact  limits  on  the  north 
and  south,  over  which  its  Tmstees  may  lawfully  exercise  ownership, | 
absolatcor  qualified,  remain  undetermined  by  any  lines  established  by 
law.     These  limits  are  only  to  W  ascertained  by  reference  to  judicial 


27 

t 

flocisions,  or  tlio  ponoral  principlpw  rontrolinj<  thr  intcrprotfition  of  tlio 
rhfirfor«  niwl  grnnff»,ii(i  to  the  extent  to  wliicli  title  \n  eoiiferied,  riiiiniiijj 
into  niifl  iitifler  the  el)h  ntid  flow  of  unit  wnter.  The  vitnl  qucKtion  it*, 
where  \n  the  i)oundiiry  eHlnljJinI.ed  by  the  pntentn  ?  Wlint  territory 
did  the  King,  through  hin  Coloninl  (loveniori,  undertake  to,  and  n\\c- 
ceed  in  vesting  in  tlie  Town  of   lltintington  by  theHe  grants? 

TIIK  niOHTS  OP  THK  TOMN  IN    LANDS    rNr)ER   TIDK  WATEUH. 

Preliminary  to  a  deeper  inquiry  into  the  origin  an<l  nature  of  the 
title  elaimed  by  the  T<nvn,  it  is  proper  to  state  here  that  the  Town  lias 
always  claimed  title*  in  the  soil  under  the  tide  waters  of  sueh  creeks, 
coves,  harbors,  bavB,  and  havens^  as  lie  adjacent  to  its  uplands,  an«l  an 
exclusive  right  /»  the  i)ihnhitinit.<f  of  the  Town  to  appropriate  the  oysters 
and  other  shell-fish  growing  in  such  waters.  That  it  has  always 
claimed  the  exclusive  right,  within  sueh  territory,  to  lease  oi- dispose 
of  such  lands  fV)r  the  cultivation  of  oysters,  for  dock  anrl  other  purposes, 
subject  to  the  common  right  of  tnivigiition.  There  is  go(»d  reason  to 
believe  that  the  Town  has  exerciKcd  those  lights  during  the  past  hrit 
hvudrcil  uc'irif.  Our  uiKU'stors  were  accustomed  to  declare  and  order 
wlion  assembled  in  tf»wn  meeting,  "That  if  any  person  (hat  doth  not 
belong  to  the  township  shall  hunt,  hawk,  fowl,  or  fish,  within  this 
Township,  he  shall  be  prosecuted  for  the  same,  an«l  damages  recovered 
before  a  Justice  of  the  Peace."  More  than  fifty  orders  similar  to  the 
above  are  recorde«l  in  the  town  records.  Hetwe"n  1601  and  I  7.50,  the  C'oh 
onial  Legislature  passed  numerous  laws  regulating  (he  oyster-fisheries, 
and  especially  prohibiting  all  non-residents  of  the  Colony  from  taking 
shell-fish  from  its  waters,  establishing  penalties  for  violation  of  the 
same.  /This  prohibition  against  non-residents  has  never  ceased  to  have 
force.  The  Town  has,  during  the  same  period,  and  docs  now,  hire  out, 
sell,  and  lease,  the  thatch-beds  and  salt  grass  upon  the  margin  of,  and 
extending  into,  and  under  the  flow  of,  salt  water,  comprising  (he  creeks, 
harbors,  bays,  A;c.,  on  the  north  and  south  sides  of  the  Tomii.  The 
grants  and  laws  herein  referred  to  were  supj)ose«I  to  confer  such  au- 
thority upon  the  Trustees,  and  furnisli  them  with  all  needful  reme<lies 
against  any  and  all  invasion  of  the  rights  of  the  Town  in  the  piennses. 

We  come  now  to  the  main  <piestion  :  Has  the  town  title  in  lamls  un- 
der tide  waters?  Ff  80,  where  is  the  outermost  limit  of  siu-h  title?  and 
what  is  the  nature  of  that  title  ?  The  public  statutes  describe  the 
boundaries  of  the  Town  as  follows:  "The  Town  of  Huntington  shall 
contain  all  that  part  of  said  County  (Suffolk)  called  and  knowfi  by  the 
name  of  Huntington,  including  Katon's  Neck  and  Crab  Meadow." 

With  respect  to  tide  waters,  an  important  distinction  exists  between 
the  limitH  of  the  territorial  jurisdiction  of  a  town  within  which,  upon 
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the  onp  hand,  it  may  excrci«p  political  powern — the  adminintration  ol 
the  lawH  rivil  aiid  rriniinai — and  on  thi-  ofhcr  hand,  luwfuliy  claim  title 
to  landn  (indtT  Mich  watorK,  and  exorclHe  i-xcluHive  privili-gcs  therein. 
We  believe  it  i»  not  disputed  that  the  territorial  JuriHdietion  of  the 
State  of  New  York  extends  to  the  niid<lle  of  Lonj^  Island  Sound.  Up- 
on the  principle  that  the  several  towns  in  the  State  embrace  every  part 
of  its  territory,  the  northern  boitndary  of  the  Town  of  Huntington  must 
be  coextensive  with  tliat  of  the  State,  and  run  to  the  middle  of  the 
Soimd,  along  its  entire  northern  l)oun*lary.  Upon  the  south  it  borders 
on  the  ocean,  an<l  ujxni  well  settled  principles  of  law  the  jurisdiction  of 
the  State  exten<ls  a  marine  lea;iiie,  or  three  miles,  into  the  sea  from  the 
sjion-.  The  jurisdiction  of  the  Tow!i  will  therefore  extend  to  the  same 
line  along  it«  entire  sonthern  boundary.  Hut  this  wide  extent  of  juris- 
diction over  the  Hea  and  the  Htuind  is  in  part  confined,  in  Its  nature,  to 
the  administration  of  the  laws;  in  a  political  jurisdiction,  and  does  not 
necessarily  carry  with  it  a  titU-  t()  the  soil  under  the  waters,  or  an  ex- 
elusive  (twnership  in  the  products  of  the  Sound  or  sea  within  such  boun- 
daries. In  iho  absence  of  all  grantn,  derived  from  or  under  the  King 
of  tirettt  Urilain,  or  the  J>ei;islnture  of  the  Slate  of  New  York,  the  State 
would  own  the  soil,  subject  to  <ertMiii  qualifications,  under  tide  waters 
ev<'ry  where  Ixdow  high  water  inrirk.  It  remains  to  l>e  seen  how  far  the 
Stat«'  slniidsdivesicd  of  these  rights,  and  the  Town  has  become  Invested, 
by  nu'ans  of  the  several  grants  upon  which  the  claim  of  the  latter  is 
1»Ased. 

As  the  town  necessarily  traces  its  title  back  to  a  period  anterior  to 
the  existence  of  the  present  (iovernment  of  the  State  of  New  York, and 
directly  to  the  (b)vernmenl.  of  (ireat  Urilain,  through  its  charters  and 
grants,  we  m.ist  measure  the  force  and  efl'cct  of  these  instruments,  and 
all  till*  circumsiaiiees  cotmeeU'd  with  them,  by  the  laws  and  nsiigca 
of  England,  in  force  at  the  lime,  and  subseipient  to  that  time.  As  we 
truec  title  to  the  King  of  Kngland,  we  must  sue  by  what  tenure  he  held, 
what  In-  had  power  to  grant,  and  what  he  did  grant.  Purchases  from 
tlu'  Indian  Natives,  as  of  Iheiv  aboriginal  right,  were  never  held  to  be 
n  valid,  legal  title  in  the  Province  of  New  Vork,  uulesii  confirmed  by 
the  Crown.  Conveyances  by  the  Indians  to  the  original  settlers  simply 
extinguished  the  Indian  right  of  occupation,  but  did  not  carry  title  to 
the  soil.  All  Indian  rights  in  the  Town  have  long  since  been  extingu- 
ished by  their  conveyances,  their  death,  or  removal. 

The  Government  of  Great  Britain  claimed  its  territories  in  America 
by  virtue  of  the  right  of  discovery.  (A  legal  fiction  which  it  is  now 
quite  too  late  to  controvert),  its  subjects,  when  they  landed  on  these 
shoreR,  took  possession  in  the  name  of  the  King  of  England,  and  held 
Qoder  the  authority  of  that  Government.     Hence  the  King,  as  the  re- 
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'  proKcntntive  of  Iliifiph  Hoveroignty,  Ucrumc  the  Mniroc  of  all  titles  to 
I  Iftndn  cmbrafcd  within  thv  disrovcifH  lerritorirH.  The  Snpn'nio  (.'nurt 
/  of  the  United  Stntes  very  cleiirly  stated  thiH  doelrine  in  the  ease  of 
JohnKo))  VH.  MrTnfoiilt,  (H  Wht-aton,  505).  The  Court  sayn:  "  Aceord- 
inijto  the  tlieory  of  the  HritiHh  Constitution  all  vaeaiit  lands  are  vested 
in  the  Crown  aH  representing  the  Nation,  and  the  exelusivc  power  to 
grant  them  is  admitted  to  reside  in  the  (.'rown,  as  a  hraneh  of  the  royal 
prerogative."  The  common  law  of  Kngland  vests  in  tin-  King  the  title 
to  all  public  property,  and  this  title  inehides,  as  well  the  rivers  an<l 
seas  as  the  dry  lands,  within  the  territorial  limits. 

In  the  case  of  the  Attorntiy-aciirnil  va.  /^/V//^<rf//i,  in  th«*  Kxehe<)nfr. 
the  information  stated  that  "  hy  the  royal  prerogative  the  sen,  and  the 
sea-conHts,  and  as  far  as  the  sea  flows  and  retlows,  hetwj'cn  the  high 
and  the  low  water-mark,  and  all  the  ]»orts  and  havens  of  the  KiuLrdom 
belong  to  his  Majf  sty,"  «!tc.  Angell  in  his  excellent  treatise  on  Tide- 
waters, page  20,  says:  "The  right  of  property  in  tide-waf<'rs  in  Kng- 
land is  moreover  vested  in  the  King,  not  merely  on  the  prin(;iple  that 
he  is  the  universal  occupant,  but  on  the  principle  of  his  being  the  foun- 
tain from  whence,  in  (contemplation  of  law,  all  authority  and  ])rivilege 
proceed  ;  to  the  King  of  England  is  therefore  not  »»nly  assigned  the 
sovereign  dominioji  of  the  sea  adjrtiiiing  the  coasts,  and  over  the  arms 
of  the  sea,  but  in  him  is  also  vested  the  right  of  property  in  the  soil 
thereof." 

At  the  tinje  of  the  revoluli(»n,  in  1770,  the  people  of  this  country 
took  into  their  own  hands  the  sovereignty  which  had  hitherto  been 
lodged  in  the  Crown,  and  deposit^'d  the  same  in  the  several  States.  \\\ 
virtue  of  the  revolution  the  Slate  of  New  Yn?-k  caiTie  to  stand  in  the 
place,  of  the  King,  as  to  all  property  within  its  territories.  .An  Act 
passed  by  the  l««"gislature  of  the  State  of  New  York  in  1770,  expresses 
this  radical  ehang<>  in  the  following  langunge  :  " 'I'hat  theabsf)lute  pro- 
perty of  all  mcssiniges,  lands,  tenenjcnts,  and  hereditaments,  atid  of  all 
rents,  royalties,  franchises,  prerogatives,  privileges;  escheats,  forfeittircs, 
debts,  dues,  duties,  and  services  of  whatsoever  names  respectivelv,  the 
game  are  called  and  known  in  the  law  ;  and  all  right  and  title  t<>  the 
same,  which  next  and  immediately  before  the  ninth  day  of  July,  in  tlie 
year  of  our  Lor<l,  one  thousand  seven  hundred  and  seventv-six,  did 
vest  in,  or  belong,  or'was,  or  were  due  to  the  Cro^^n  of  (Treat  Mritain, 
l)e,  and  the  same  and  each,  and  every  of  them,  hen'by  are  declared  to 
be,  and  ever  since  the  said  ninth  day  of  July,  in  the  year  of  our  Lord, 
one  thoiisand  seven  hundred  and  seventy-six,  to  have  been,  and  forever 
I  hereafter  shall  be  vested  in  the  people  of  this  State,  in  whom  the  sov- 
1  ercignty  and  seignority  thereof  are  and  wen  nnited  and  vested  on 
'  •   |ind  from  the  said  ninth  day  of  Jnly,"  <fcc. 
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An  to  landB  alrcrtdy  praiitod,  whothtT  ahovc  or  below  tido  watcrd, 
Ihouph  the  State  ini^lit,  by  virtue  of  its  Kovereignty,  in  a  menHure 
control  the  nidnruT  of  their  nne,  and  in  the  exerciine  of  tlie  trunt  it  held, 
protect  all  public  riijhts  therein,  it  could  not,  nor  did  it  week  to  abro- 
gate the  titles  alrea<ly  grunted  by  the  British  Government;  but  it  in 
boiind  to,  and  does,  protect  all  personn  or  corporations  in  the  enjoy- 
ment of  the  ownerchip  thu<»  previously  ac(pnred.  The  quotations  here- 
tofore made  fro'.n  the  Constittitions  and  StatnteH  of  the  State  of  New 
York,  tiilly  support  this  pnsitinu  On  the  other  hand,  all  lands,  above 
or  under  tide  \vj»ters,  which  had  not,  prcvioii^  to  the  revolution,  been 
a!ienale<l  by  the  Crown,  were,  by  virtue  thereof,  vested  in  the  State,  to 
be  by  the  State,  in  the  exercise  of  its  sovereignty,  controlled,  managed, 
or  disposed  of,  in  such  manner  us  the   legislative  power  might   direct. 

The  Town  of  Ilunfington  claims  ownership  of  the  soil  under  lido 
waters  by  virtue  of  tlie  several  chart«'rs,  patents  and  grants,  coming 
mediately  or  imincflintcly  from  the  Crown  of  Kngland  ;  and  to  the  ex- 
tent wl'.ich  is  cfnbracc  1  in  «!ich  grants,  the  soil  is  not,  an«l  never  was  " 
owned  by  the  State  of  New  York;  but  the  grantees  in  the  patents,, 
and  all  claiming  under  I  hem,  are  invested  with  a  valid  title  thereto. 
This  brings  ns  to  th<;  •■  onsideration  of  the  nattire  and  extent  of  the 
ownership  of  tlie  T<imii  »o  lands  tinder  tide  waters,  based  on  a  proper 
construction  of  the  <ihnrt'  rs  ninl  patents. 

The  ton-e  and  eft"ct  of  ih<'  Charter  given  by  Charles  the  Se<'ond,  to 
the  Duke  of  York,  inxler  n'hi;h  th'*  Hrst  patent,  that  of  IflOfl,  was 
granted,  has  been  adjudi-Mit<>d  upon  in  the  State  C()urtH,  and  in  the 
Supreme  Court  ofthe  United  States.  Without  going  into  tl.c  que:ition 
whether  this  Chart ir  was  excliisively  a  grant  of  jwlitical  power  by  the 
King,  for  the  ««ole  purpo>ie  of  or^anizitig,  carrying  on  :in<l  maintaining 
a  govenimenl  in  Ameiii  a,  or  whether,  in  addition  to  this,  it  carried 
from  the  King  t(»  the  Duke  a  private  title  in  the  soil;  (a  question  upon 
whi<'h  authorities  diHci,)  we  think  it  may  be  safely  atfirmed,  and  that 
without  nmning  couuti-r  to  th"  dccisi<u»  in  Mortin  vn.  Wnddrll  (10 
IVter's  U,  S.  Ii.,  :iOO),  tlia»  after  the  Colonial  /lovernment  ha<l  been 
organized  and  clothed  with  all  the  powers  of  a  government,  executive, 
judicial  and  legislative,  it  had  power  under  the  Charter  to  grant  title 
in  the  name  and  in  behalf  of  the  King,  to  Isntls  within  tho  boun<larie» 
therein  prescribed.  And  tliough,  with  respect  to  lands  under  tido 
waters,  the  Duke  of  York  stoitd  in  the  place  ofthe  King,  holding  them 
in  trust  for  all  th(  people,  he  might  grant  title  therefor,  and  espK'cially 
when  his  grant  wa»  ratified  by  the  legislative  power  of  tho  Colony,  as  , 
wc  have  seen  was  done  in  this  case,  thereby  receiving  the  sanction  of 
the  whole  political  po'.ver  controlling  the  particular  subject,  and  com  j 
pctent  to  vest  in  the  Town  of  Huntington,  a  valid  title  to  whatever  landy, 
•boTc  or  under  water,  came  properly  within  the  terms  of  his  Charter.  V 
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The  fiTHt  patont,  given  by  (Governor  Nicoll,  in  IHHO,  was  under 
Huthority  of  llu>  nl)ovi'  clmrtcr,  nn<l  was  Kfrictly  '»  fjjianl  of  liiinl,  con- 
voying title  within  opccitiod  l»onn<liiri('P,  nH  followt*:  "  From  n  certain 
liver,  or  creek,  on  the  west,  commonly  called  hy  the  Indiiinn  by  the 
name  of  Nncknquntck,  nnd  by  the  Knglish  the  ("old  Spring,  to  stretrh 
FlaHtWHrd  to  NnnaquMke  river;  on  the  north  to  be  bounded  hj  tjf 
Sound,  nmtiin^x  hetiri.rt  honcj  hhiiid  mul  tin'  M<(ine,  «nd  on  ye  south 
by  ye  ^^ea,"  &c.,  "with  all  havens,  hnrborn,  creeks,  watern,"  tic. 

In  private  grantH  by  the  King,  arms  of  the  sea  are  excluded,  but 
in  grants,  which,  in  addition  t(»  conveying  the  soil,  carry  political 
powers,  arms  of  the  sea  are  included.  Ant/cff  on  Thh'  Wtttcrn,  pm/e 
.MR,  says:  "But  inasmuch  as  the  King,  by  virtue  of  his  prerogative, 
was  aulhori/,cd  to  create  polifirti/  /loirrr  in  this,  as  in  all  countries 
newly  discovered  and  poss^-ssed  by  his  subjects,  tlu'  colonies,  on  receiv- 
ing the  royal  charters,  were  invested  witli  npolifimt  chornrfirhy  which 
they  succeeded  to  the  territorial  interests  which  had  previously 
''  belonged,  as  jxtrv  rff/ofin,  to  the  sovereign  power  of  the  patx-nt  coun- 
•  try.  These  charters  were  in  the  nature  of  (/r<int/>,  and  w«'re  conferred 
by  tlie  King  on  this  i(b'a,that  he  was  ]»roprie(or.  Hut  as  they  respect- 
ively created  governments,  it  is  to  beobserve<l  they  were  not  construed 
as  his  other  grants  were;  that  is  as  not  exchiding  arms  of  the  sea,  but 
as  iticbiding  them.  And  it  was  thus  that  the  several  colonics  were 
irtvested  with  the  sovereign  authority,  delegated  by  the  Crown,  to  alter 
the  common  law  in  respect  to  their  tide  waters,  or  to  grant  an  exclusive 
property  therein  at  their  discretion." 

When  the  Duke  of  York,  through  his  (lovernor,  Nicoll,  in  1»)(>(5. 
granted  to  certain  inhabitants  of  Ilimtington  the  tetritory  before  men- 
tioned, and  expressly  granted  tlierein  that  they,  tlieir  heirs,  and  assigns, 
shall  have  "all  the  ])rivilegcs  of  a  town  government  within  tliis  gov- 
ernment;" he  conferred  on  then)  political  powers,  and  by  using  the  same 
comprehensive  termn  that  the  charter  contained,  doubt  lens  iuleiid(<l  to 
make  the  grant  as  broad  as  the  langinige  indicates,  and  thus  include 
"all  liaveiiH,  harbors,  bays,  creeks,  and  rivers,"  Ac.,  with  "nil  fishing, 
hawking,  hunting,"  <tc.,  embracing  tt/l  (tnnn  of  the  /rm  witliin  the  pre- 
Horibed  boundaries.  Ab  we  have  already  ween,  twenty-two  years  after 
the  fifBt  patent,  when  the  Dtike  of  York  had  become  King  of  Kngland, 
he,  as  King,  through  his  then  Colonial  Governor,  Thomas  Dongan,  made 
a  new  grant  confirming  the  fonner  grant,  at  thw  same  time  granting 
other  lands,  and  enlarging  the  powers  of  the  Town  Government.  The 
water  boundaries  remained  as  in  the  former  grant.  This  |»atent  was 
approved  by  the  Conncil  of  the  Colony  of  New  Y<»rk,  and  was  after- 
wards contirmed  by  the  Colonial  Assembly.  It  was  a  grant  of  soil, 
ming  the  tininiBtakable  words,  "  give,  grant,  bargain,  sell,  alienate." 
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It  rUo  rrtrrio<i  witli  il  j.olitici»l  |)owi«r  romninisuniti'  with  the  jmrpoRps 
of  a  town  povenuuent,  taking  it  i><it  of  tht'  rule  that  a  private  grant  of 
Foil  Vo  a  Ruhject  is  to  l»e  ennstruod  against  the  siibjeet,  and  in  favor  of 
the  King,  and  bringing  it  within  that  other  rnle,  that  where  a  grant 
fairies  politiral  power  it  shall  be  construed  in  lavor  of  the  grantee. 
If  tbcro  iM  any  rensonabic  doubt  about  the  power  of  the  Duke  of  York, 
to  grant  titles  to  the  soil  by  virtue  of  this  chinter  from  Charles  the 
Second,  ail  ditticully  i««  obviated  upon  that  point  by  his  having  made 
thiH  sei'otul  grant  tlirougli  (iovernor  Dongau,  after  he  himself  had  be- 
come King  of  F>ngland. 

Seven  years  after  the  second  grant  was  made,  as  appears  in  the 
precedifig  pages,  a  third  patent  was  given  by  (tovernor  Fletcher,  in 
the  nnnu-  of  William  ami  Mary,  rcprcsentini;  the  Crown  of  England. 
This  contirnis  all  foiiner  grants,  aiul  changes  the  eastern  boundaries, 
hut  does  not  atVeet  its  n<u'thern  lU'  southern  limits  uiiiler  tide  waters. 
The  language  is,  as  to  the  i\orl hern  boiindary,  "  The  Sound  that  run« 
between  our  said  Island  of  Nassau  and  the  main  ContiiU'Ut,"  while  the 
"  S'a  "  'lA  designated  as  the  southern  boundary,  including  "  all  havens, 
harbors,  creeks,  cove*',  rivei-s,"  itc,  ami  "  all  fishing,  htinting,"  Ac., 
within  the   brlnre-mentioncd  boundaries. 

We  may  be  aided  in  arriving  at  a  proper  construction  of  these 
patents  by  a  reference  t«)  the  principles  of  construction  admitted  by 
the  English  Courts. 

In  Thf  ^'"'.7  'itjfiiiixl  the  litnhnp  nf  Hochenter  ntid  Sir  Frauds 
Clarke  ;  Hilary  Term,  (24,  E.  2o,  Car.  2,  Roll.  .•)n4),  Ifurders,  Sergeant, 
laid  down  four  grounds  or  rules  whereby  to  construe  the  King's  Letters 
Patent : 

Firtit. — When  a  ])arlicidarcerlainty  precedes,  it  shall  not  be  deslroy- 
r«l  by  an  uncertainty  coming  aHer. 

Sronrf. — There  is  a  ditrerence  when  the  King  mistakes  hid  title  to 
the  jM'ejudice  of  his  tenuri'  or  profit,  and  when  he  is  mistaken  only  in 
Honie  «lescription  of  his  grant,  which  is  but  supplemental  and  not  ma- 
terial, nor  issuable. 

Third. — Distinct  words  of  relation  in  the  King's  grint  arc  good  to 
pass  away  anything. 

Fourth. — When  the  King's  grants  are  upon  a  valuable  consideration 
they  shall  be  construed  favorable  for  the  patentee,  for  the  honor  of  the 
King.  The  Conrt  rendered  judgment  upon  these  principles.  1  Mod., 
p.  76. 

In  the  h'inff  rm.  IHthop  of  CheHtr:  "Where  a  grant  of  the  King 
may  be  taken  to  two  intents,  one  good  and  the  other  not,  it  ihall  be 
construed  to  such  intent  as  makes  the  grant  good."  •*  Where  his  in- 
tention appears  to  pass  the  thing,  it  shall  pass."     4.  Mod.,  p.  801. 


The  case  of  Lotrndeji  vs.  JJirAemon,  tried  at  the  Suffolk  County 
Circiiit,  niul  aftinncdon  ajj^cal  to  (general  Term,  'M  Vanh.  580,  is  relied 
on  by  those  who  oppose  the  titU'  of  the  Town  and  its  rij^hts  over  the 
fisheriep,  Lowndes  and  others  planted  oysters  i!»  what  the  (Vutrt  ealltMl 
"  Northport  Ha),"  where  I'ronj  the  evidence,  it  appears  there  was  no 
natural  growth  of  oysterf«;  they  were  non-residents  of  the  Town,  hut 
citi/.etiH  of  the  State.  Diekerson,  u  resident  of  theTown  of  Iluntinuton, 
took  and  carried  away  oyst<'r^  iVorn  tlie  hod  thus  |>lanted.  In  a  suit 
for  trespass  by  Lowndes  and  others,  plaintiffs  recovered.  ^Ve  think 
the  issues  were  not  such  as  could  fairly  test  the  rij^hts  of  the  Town. 
The  Court  decided  the  cas.*  on  one  ground,  viz. :  '.hat  tlie  premises  were 
not  within  the  boundaries  of  the  Town  of  Huntington  under  its 
Patents. 

The  (pu'stio!)  whether  the  King  had  a  right  to  grant  an  exclusive 
fishery  to  the  iidiabitauts  r)f  Huntington  or  not,  did  not  enter  into  or 
form  any  part  of  thi' grounds  upon  which  this  case  was  determined,  for 
the  good  reason  that  if  the  premises  in  cpiestion  were  not  within  the 
grant,  it  WJis  a  matter  of  no  consefpience  what  was  the  force  and  elfect 
of  the  patents  as  to  granting  an  exclusive  fishery  within  its  boundaiies. 
Therefore  the  intimations  of  the  learnecl  .hulge  Brown,  who  deci<led 
that  case  adversidy  to  the  power  of  the  King  to  grant  an  exclusive  fishery, 
are  simply  ohitfr  ilirta  and  have  no  judiciid  force.  We  have  reason  to 
believe  the  facts  were  not  all  before  the  Court,  bearing  upon  the 
point,  upon  wliich  the  case  terminated  so  adverse  to  the  interests  of 
the  Town.  The  evidence  seems  to  have  been  deficient  with  respect  to 
the  geographical  character  of  the  locality,  judging  Irom  the  language 
of  tlie  Court,  v.  ho  said.  "  The  argument  of  the  defendant  proceetls  upon 
the  theory  that  there  are  no  harbors,  havens  or  creeks  inside  of  tlie 
south  shore  of  the  Sound  upon  the  riveis  or  inlets,  if  any,  which  inter- 
sect the  Island,  in  the  Town  of  Ihnitington,  to  which  the  wordsquoted 
(in  the  Patent),  can  ap|)ly.  T/w  proof  if*  nilcnt  in  respect  thereto.''  It  is 
unfortunate  for  the  Town  that  the  proof  should  have  been  silent  upon 
KG  important  a  point. 

In  this  case  the  Court  affiim  ihe  principle:  "^  grant  bounded 
upon  a  navigable  river,  that  is  a  river  flowed  by  the  tide,  exton<ls  to 
the  edge  of  the  water  only,"  The  edge  of  the  water,  here  ii'ferred  to, 
must  nccessarly  extend  as  far  inland  as  the  watfTon  the  oreek,orKt ream, 
is  affected  by  the  flow  and  reflow  of  the  tide.  It,  as  in  this  case  de- 
clared, this  *'  edge  of  the  water"  is  the  bouiidhry  of  the  Town,  such  a 
construction  i'^  incouKisteni,  with  the  expresn  langungo  oi'  the  grants  to 
the  Town,  which  declare,  after  given  the  Sound  as  the'  norlhcrn 
boundary,  that  the  granted  territory  »hall  include  all  liavens,  Ijays, 
harbom,  crcckB,  rivere,  <t;c,     Tbo  msuner  in  which  the  learned  Judge 
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reroiuilcs  this  iiu'onsislciu  y  is,  to  say  the  least,  ingenious,  lie  says  : 
*'  Hut  there  i»  an  express  limitation  upon  the  et^cet  «)f  tliese  words, 
(haveiiH,  harbors,  tie.,)  in  the  l*atent  itself,  which  declares  that  the 
havens,  harhors,  creeks,  tto.,  \\  ith  the  .)tlier  ri^'hls  and  franchises,  are  ^o 
'm'  Svitliln  the  Ihnits  and  hounds  next  ahove  nientiot\ed ' ;  that  Is  they 
Hii'  ^luch  as  may  he  wilhhi  the  limilM  ol  the  territory  hounded  north  by 
lh«'  shnres  of  l.oMU  Ishxnd  Sound." 

As  uudi'r  the  conshMU'littn,  aho\t«  jflven,  this  ^/huv  ol"  I.ou)^  Ishmd 
Hiunul  extends  as  far  inhind  as  thethh'  sensihly  niVeets  Ihe  ereeks  and 
stnains  thai  run  Into  Ihe  Sound,  we  are  at  a  loss  to  uiuh'rslaud  where, 
under  any  poxsilijc  e(U\dllions,  any  harliois,  hay*,  havens,  ile.,  can  he 
found  in  this  Town.  To  sny  that  the  urani  shall  i^o  to  the  edge  of  the 
wat'T,  "  t«\yelhcr  with  all  hai  hers,  havens,"  iVc.,  *' within  Ihe  hounds 
i»\iovc  n\cnti<incd  ;"  in  as  ahvurd  as  to  have  included,  among  the  other 
prt)|K'i  ties  set  forth  with  >*uch  can-,  all  ship-  and  vessels  sailing  on 
dry  Inml,  above  the  edge  of  the  water  or  sIioit.  Hut  it  seems  "the 
proof  was  silent"  upon  this  point,  whctlu-r  there  were  any  such  har- 
bors, hn\  ens,  «tc. 

When  the  (.'ourt  :»fhrms  that  the  grant  is  hounded  liy  the  shores  of 
Long  Island  Sound, and  locates  these  sliores  inside  of  all  the  harbtirs, 
havens,  <-re<'ks,  nnA  rivers,  as  far  as  tlie  title  citbs  and  flows,  it  does  vio- 
lence to  the  lRng\n»ge  of  the  Patent  ;  that  language  is:  boundefl  "by 
I.or»g  Islmid  Sound";  not  the  «/»<>/>  x  of  t  lie  Sound.  The  term  "/<A*>re" 
is  jndicially  dclined  t'*  ioiludc  all  that  space  b»>:wccn  liigh  and  low  wa- 
termark; a  space  of  very  eousidcraiili;  e..';'nt  in  ihc  shallow  waters  of 
harbor-,  e<»<  e"  and  rrfek«.  Treatise  I)e  .lure  Maris  ^  UnW  on  the  rights 
t«ithevi«a;  Cortelyou  vs.  X'.ni  nr;)nl.2  .lolins.  N.  Y.,  ii.*)?  ;  Ulundcl  vs. 
Caterall  jKnul'sh  ea>f') ;  Itall  vs.  Slack,  2  Whart,  I'en.  It  has  been  re- 
peatedly ruled  tlrit  where  the  language  of  clescription  is  boundeil  "by 
the  s/»or<'  of  the  bay,"  or  '•'' ^/mrf  of  the  sound,"  as  the  case  may  be,  the 
shoie,  that  i^  the  space  between  high  and  low  water  mark,  is  rjrrhided 
from  the  grant  ;  and  when  th**  language  is  bounded  "  by  the  Sound^^ 
«te.,  (he  shore  defined  as  above  is  inrludfd  in  the  grant.  Stover  vs. 
Freeman,  0  Mas^.,  \{.  4;}.i;  CorriHeld  vs.  Coryell,  4  Wash.  (Cir.  Co.) 
K.  W\.  This  important  distinction  was  well  understood  by  the  crown 
lawyeni  who  prejiared  »d».\rtcin  and  patt'uts ;  "by  the  More  of  the 
Pound  "  means  one  thing;  "by  the  iS'ou//*^,"  means  anotlicr ;  yet  the 
Court  ignores  this  distinction  and  uses  the  terms  indiscriminately,  in 
thedocisio;i  under  <;onsideration. 

It  is  not  disputed  that  in  a  private  grant  of  land,  using  the  terms 
bounded  by  the  shore  of  s|>e<'itic  waters,  or  wholly  silent  as  to  the  water, 
the  grant  only  runs  to  high  water  mark  ;  biit  it  is  a  principle  as  old  an 
the  rommon  law  that  waters  within  "  known  bounds"  may  be  conveyed 
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topother  with  the  dry  land  ;  tlmt  when  they  come  withit.  lh«'  hn-ly  of 
the  jrr.int,  as  hI'owii  by  uppropriatcMVords,  they  nass  with  tlicrlry  \:i\uh\ 
I'spociHlly  when  the  ^Tiint,  in  addition  to  title,  cnnios  <r(.vi'riiin<4  itf>\viTs. 
We  ftic  n\  n  loHH  to  \niilcrHtn»d  whnl  \\\'>\v  npitropriiito  wonlM  the  liiiiji 
(MMihi  \iH»v  lot-  th(>  pmpoHd  of  gmiilinjt  hnvt>n»,  huvborH,  Aw.,  (Imn  ii|i- 
\m\vn  in  llic  rutctilw  to  lhi^'^o^vll.  Kli'Ht—*'  the  Sound"  (not  tli(>  hIioic 
of  lln«  Sound)  in  llic  jiorlhrrn  houmliwy  ;  next,  the  tncndoN^H,  necks  i.t' 
liil\d,  A'c,,  log(>lhi'i'  with  i»tl  iiuilioiv,  iiMVciiM,  tic,  within  llie  licrorcMuii- 
lloMcil  huMudH  I  Mml  U  wilhin  (he  Sound,  Then"  wum  (>vid<'iillv  im  niiciil. 
1(1  piiNM  nil  llicNt'  wiilcrH.  "  NVJicn  im  Inlcniiou  ii|t|i('iiif»  to  pp^H  the  tliin^;, 
It  hIimII  tm-M."  The  I'liet  Ihiit  uftei'  the  "Souinj"  win*  desiunuted  us  the 
Imundnry,  the  iiiKtiMonent  piutieithirly  enunjerateH  the  ehararler  of  wa- 
ters which  plinll  \i  iiK^liided  in  the  j^ranl.  nhowp  a  purpose  to  Icav  no 
room  for  <lonl)l.  or  uncertaiMty  n»  to  the  intent  of  the  instnunents;  other- 
wise the  use  of  these  phrnAes  "  hayn,  haveiiH,  hjirbonrs,"  ttc.  are  wholly 
meaninirleos. 

The  I'al'nl  from  (-Jovernor  l)<»ngan  was  suhinitted  to  the  Altornoy- 
(ienoral  for  examination  and  received  liiu  aj)provaI,  and  the  approval  of 
the  Conned  of  the  Colony,  as  appears  upon  its  face.  The  Charters  and 
patents  were  evidently  drawn  with  care  by  law-oflicera,  accustomed  to 
prepare  such  docinnenis,  and  it  is  lair  to  presume  they  used  no  more 
word«,  and  no  otlu-r  terms,  than  were  necessary  and  appropriate  to 
et!ect  the  pur))ose  designed. 

'J'he  three  Piitents  cjiven  the  Town  of  Huntington  are  very  similar 
in  their  terms  to  other  Lrrants  made  by  Coituiifd  (toveriiors  nii<ler 
authority  of  Kingn  of  Knuland,  during  the  same  peiiod,  to  other  towns, 
and  toindi\idual  proprietors.  We  cannot  discover  that  any  «.f  the 
grants  to  other  towns  have  been  constrtied  by  the  Courts,  upon  the 
(piestion  of  boundary,  as  the  Huntington  I'atcnts  were  construed  in 
the  ease  above  quoted  of  Lowfu/i^n  rn.  Dickcrsoii.  The  gra!it  under 
which  the  neighboring  town  of  Oyster  Hay  successfully  vindicated  its 
right  to  the  soil  umler  tide  waters,  and  .'.n  exclusive  light  of  tishery 
therein,  is  no  more  favorabh'  in  its  language  to  such  rigiit  of  soil  and 
fishery  than  are  the  lIuntin'.rlon  Patents  to  the  latter  Town.  We  refer 
to  the  ca«e  of  lioffrrx  v».  .loinis,  (I   Wendell,  N.  Y.  2.t7.) 

In  1077,  Sir  Edmond  Andross,  granted  to  Henry  Townsetid  and  six 
othcrH,  a  territory  bouiuled  as  follows:  "  lionnded  on  the  north  h>/ 
the  iSloHnd,  and  on  the  cast  by  the  Huntington  limits,  (>n  fh^  south 
partly  by  the  sea  and  partly  by  the  Htintington  litnits;  on  the  west  by 
the  boundaries  of  Hempstead,  inclinling  all  the  necks  of  land  and 
inlandit  within  the  aforesaid  prescribed  bounds,  with  all  nnirshes,  waters, 
lakeri,  rivers,  fishing,  hunting,  hawking,  <kc.,  with  rdl  the  profits  and 
emolumeDti  to  the  tract  belonging,  and  all  the  privileges  and  rights 


belonging  to  a  townMliip."  By  a  regiilnlion  nm<le  by  ibe  people  of 
Oyster  Hay,  at  a  town  meeting,  all  persons,  not  residentR  of  that  Town 
were  proliihiled  from  taking  oyntcrH  in  any  of  tiie  waters  of  that  Town, 
under  a  penallv.  The  drfendant,  ii  non-renident  of  Oyster  Hay  Town- 
ship, but  a  citizen  of  the  State  of  New  York,  took  and  earned  away 
one  hun«lred  oyst'-rs  from  a  place  in  the  Hay,  one  milc'from  Long  Island 
Sound,  ahoiit  one  hundred  yards  from  the  beach,  and  nearer  Lloyd's 
Ne<  k  than  anv  other  land.  Suit  was  bronj^ht  on  the  ])art  of  the  Town 
of  Oyster  Ibiv  to  enforce  the  penalty.  Woodworth  J.  decided,  "The 
I'atent  from  Sir  Kdmond  Andross,  emanating  tnodiiitely  fron«  Charles 
the  Second,  di«l  convey  to  the  inhabitantH  of  Oynter  Hay  all  the  lands 
under  water  within  the  boinids  of  that  grant,  together  with  the  ex- 
clusive rif^ht  of  fishing  in  the  waters  within  the  same."  It  will  be 
noticed  tint  the  northern  boiuidary  is  deH<nbed  by  similar  words  with 
the  Iliintinglon  I'atent.  vi/..  :  "  nv  iukSoind."  The  parlicnlar  descii|>- 
tion  of  watcrn  to  be  included  within  tin'  grant  are  less  eomi>rchensive 
than  in  tho  llnntitigton  Patents;  with  "all  marches,  lakes  and  rivers," 
it  might  with  some  reason  be  cluitned,  is  not  langnngi^  appropriate  to 
<*onvey  hays,  harbors, creeks  and  coves;  nevertheless  the  Conrt  hclif  that 
the  Sound,  proper,  in  the  common  meaning  of  the  term,  was  the 
boundary;  and  that  the  arm  of  the  «ea,  where-  the  oysters  were  t:ik«!n, 
was  within  the  grant  to  the  T^wn  of  Oyster  Hay. 

The  case  of  Smviniii  r.n.  Seflr'-k,  brought  np  the  question  directly  as 
to  the  rights  o!"  the  Town  of  Iiuniington  in  tifl'.<  waters.  Selleck, 
under  n  lease  front  the  Town,  piit  down  marine  railways  below  high 
wal(-r  mark  in  Huntington  Harbor,  below  and  adjoitiing  lands  of  tho 
plaintitV,  San\mis.  The  latter  bron-jht  an  action  of  trespasw  ;  but  judg- 
nu-nl  was  rendered  for  the  defendant  Selle<'k,  and  the  rights  of  the 
Town,  as  claimed,  weiT  fully  sustain(>d.  .Indge  Selah  H.  Strong,  who 
rendered  the  decision  in  this  case,  held  as  follows :  "I  find  that  the 
Patent  to  the  Town  of  Huntington  conveyed  to  the  Trustees  of  that 
Town,  and  their  successors,  in  fee,  the  land  covered  with  the  navigable 
waters  of  Huntington  Harbor."  As  to  the  adjacent  owner,  ho  says: 
•'I  find  that  the  defendant's  land  was  bf>unded  by  the  shore  of  the 
harbor,  and  did  not  extend  below  ordinary  high  watermark."  Though 
Judge  Hrown,  in  the  ease  of  Lotrtiflc^  k».  Dickernon^  affirms,  in  general 
terms,  that  the  Town  only  owns  to  "  the  edge  of  the  water,"  it  is  by  no 
means  clear  that  he  would  apply  this  construction  to  land-locked 
harbors  like  Himtington  Harbor.  The  theory  of  that  case  8eem»  to 
rest  upon  the  supposition  that  there  were  nothing  less  than  open  arms 
of  the  sea  on  the  north  side  of  the  Town,  upon  the  shores  of  which  the 
waters  of  the  Sound  washed,  unobstructed  by  beaches,  bam  or  head- 
lands.    Oth*T  principles  of  construction,  not  considered  by  the  Court 
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in  that  case,  would  apply  to  a  grant  of  inland  walcix,  like  Ihintinjrton 
Harbor;  and  we  cannot  oonaidfr  the  cast-  of  i^iDiu/ii,--  /•/».  SiUrvk  us 
overruled  by  Low}ideH  v$.  Dicker/ion, hwi  rej^ard  it  a<  j^ood  autliority.as 
to  the  title  of  the  Town  in  IInn(in«jton  llnrhor. 

We  think  that  un<ler  the  charter  of  C'harle«*  the  Second  to  tiip  Duke 
of  York,  and  the  three  suhsciincnt  grants  to  the  Town  of  Hnntiiiu'lon; 
title  has  been  vested  in  tiie  to\Mi  to  all  the  l;.nds  nndrr  title  uato',  or. 
the  north,  as  far  out  as  the  Sound  opposite  the  lu-adlands  of  T^loyd's  ami 
Eaton's  Xecks,  thence  eastward  "by  the  Sound,"  on  the  line  of  ordin- 
ary low  water  ntark,  to  the  west  boundary  of  Sniithtowi;,  in('ludin<r  nil 
the  bays,  harbors,  coveR,  and  creeks ;  and  th:;t  the  bouiidary  on  the 
south  ext(-nds  to  low  water  mark  on  the  ocean  shore,  inchidintj  all  lands 
under  tide  waters  in  the  (Ireat  South  Hay,  its  coves  and  creeks,  anl  tin- 
mouths  of  its  rivers.  Any  other  cons^tructioti  placed  upon  the  ciiarters 
and  grants  will  make  a  large  j»art  of  these  ancient  documents  a  mass  of 
worthless  verbiage.  Nevertheless,  as  long  as  the  ease  (»f  Loirmfes  vs. 
JHckfreini  stands  without  being  overruled,  it  is  the  law,  at  Ica.nt  so  (ar 
M  the  territory  in  issue  in  that  case  is  conc«'nied.  It  has  judicially 
broken  down  the  boundaries  of  the  Town,  boundaries  that  had  for  two 
hundred  years  been  earefully  gu:iriled,as  we  have  seen  in  our  histoiical 
review,  by  repeated  and  long  contijuied  acts  of  exclusive  use,  owner- 
ship and  jurisdiction.  The  case  should  have  been  carried  to  tin'  Court 
of  Appeals,  but  as  it  is  too  late  for  that,  we  think  the  Town  should  not 
rest  contented  mider  this  decision,  so  destructive  to  its  interests,  and, 
ns  we  conceive,  so  errotu'ous  in  its  conclusions,  but  should  seek  the 
earliest  opportunity  of  going  before  the  (^ourts  upon  issues  which  will 
fairly  test  its  rights  to  the  owtuMship  of  the  territory. 

(It  must  not,  however,  be  assumed,  provided  the  ease  of  lAXfmfru  I'l*. 
Dirkerann  is  good  law  a<<  to  the  particular  locality  involved  in  that 
cane,  that  the  Town  owns  no  lands  under  tide  waters.  The  case  dicides 
that  North|)oit  Harbor  (more  properly  bay),  is  not  in  the  Town  of 
Huntington  under  the  gr.int,  but  it  does  not  necessarily  follow  that  the 
inner  harbors,  coves,  and  creeks,  may  not  be  within  the  grant.  These 
are  inland  waters  almost  entirely  surrounded  by  land,  and  end)race 
such  a  limited  territory  at  low  tide,  as  to  be  little  else  than  mud  tl.ats 
or  shoals.  The  term  "edge  of  the  water,''  used  by  .ludge  Hrown, 
must,  upon  every  recognized  principle  of  construction,  mean  the  edge 
of  the  water  at  low  tide.  "By  the  Sound"  includes  the  shore,  at  least, 
within  the  grant 

In  conformity  to  the  opinion  heretofore  expressed,  that  the  King  of 
Kngland  had  power  to  grant,  and  did,  through  his  subordinates,  grant 
by  virtue  of  the  several  charters  and  patents  heretofore  mentioned,  to 
the  Town  of  Huntington,  title  to  the  soil  under  nil  the  tide  waters  within 
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the  line  of  ordinary  low  water  mark  on  Lons/  Inland  Sonnd,  on  the 
north,  and  the  Atlantic  Ocean  on  the  noiith,  it  follows  that  the  Town 
now  holdf*  that  title,  in  all  of  it«  parts  where  it  has  not  granted  it  away. 
The  records  of  the  Town  show  hf»w  far  and  in  what  manner  it  has  made 
grants  of  land.  Hiparian  owners  hold  only  to  the  line  of  ordinary  hip:h 
water  mark  ;  «nch  was  the  cotnmon  law  of  Kni;land  when  this  conntry 
was  settled,  an<l  rucli  is  now  the  law  of  thin  State.  To  extend  their 
ownership  down  into  and  under  the  flow  of  ti<le  water  they  must  show 
a  grant,  or  ;d»im  by  prescription,  which  is  presiuiiptive  of  a  gi-ant. 

In  the  ease  of  C<>inmnmn>al(h  vk.  Chnrlinfoirn  (I.  Pick.  ^lass.  R.  ISO), 
the  Court  says:  "  The  tloctrine  of  common  law  is  that  the  right  of  the  soil 
of  the  proprietors  of  lan<l  on  na\  igaljlc  rivers  extends  only  to  high  water 
mark."  Kxceptini;  where  grants  have  l>cen  ninde  by  (he  Town  to  indi- 
vidual owners,  the  Town  stands  invc"te<l  with  title  t(»  the  soil  under  tide 
waters  within  its  houndaric,  and  itsTnistees  are  Invested  with  authority 
to  control,  manage  and  dispose  of  the  same,  subject  to  the  public  rights 
of  navigation,  to  be  hereafter  considered. 

So  far,  these  investigations  relate  to  an  inquiry  ifito  the  question  as 
to  how  far  out  und'T  tide  water  tlieTown  owns  the  soil,  ajid  we  have 
treated  of  this  branch  (iflhe  subject  first,  because,  if  thoTown  owns  no 
lands  under  tide  water  by  virtue  of  its  grants,  it  can  make  no  manner  of 
difl'erence  how  ownership'in  ^uch  lands  are  affected  or  qualified  by  the 
rights  of  the  public  in  and  over  such  soil  an<l  waters.  If  it  owns  no 
lands  flowed  by  tide  waters,  the  title  mtist  be  in  the  State  of  New  York, 
by  virtue  of  its  sovereignty,  or  in  the  grantees  of  the  latter,  and  it 
would  be  idle  to  discuss  the  great  jMil)lic  right  <•  of  navigation  and  fishing. 
Having,  however,  conclude*!  that  the  Town  does  own  lands  under  tide 
waters,  by  virtue  of  its  grants  from  the  Crown  of  England,  we  now 
proceed  to  discover,  if  possible,  how,  if  at  all,  this  oAvnership  is  qualified 
by  the  rights  of  the  public,  or  the  j>ower  of  the  State,  in  its  sovereign 
capacity,  in  order  to  determine  how  far  and  in  what  manner  the  Trustees 
of  the  Town  may  control,  manage,  and  dispose  of  this  species  of 
property. 

While  the  King  of  England  held  the  soil  of  all  navigable  rivers  and 
arms  of  the  sea,  and  the  sea  itself,  to  the  distance  of  a  cannon  shot  from 
the  shores,  he  held  it  subject  to  the  right  of  navigation,  the  right  of 
alt  his  subjects  to  pass  over  such  waters  in  vessels  and  boats,  in  the  ptir- 
suit  of  all  legitimate  purposes  of  commerce,  the  same  as  they  might 
pass  over  all  public  highways  on  the  dry  land  with  wagons,  carriages 
and  all  kinds  of  vehicles,  title  to  such  dry  lands  being  at  the  some  time 
In  a  private  individual.  Such  was  the  law  when  the  grants  were  made, 
and  the  Town  received  these  town  lands  stibjeot  to  this  great  right 
of  public  easement,  and  it  can  do  nothing  to  obsti^ct  or  materialljr 
impair  the  right. 
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Ry  the  Common  Law,  ns  long  an  the  ootl  under  ti<le  wattn*  ix  hel.l 
by  the  King  or  by  tlie  Stfite,  it  is  »o  licUl  Hubjoct  to  the  right  «>1'  tlir 
people  of  the  reabn,  or  the  state,  ah  the  cnne  may  be,  to  H)*h  in  tlic 
watern  that  flow  over  it,  liord  Ilale  t<ay«:  "The  Kim;  in  lonl  of  the 
great  wante  of  the  nca,  Hubjcct  toeertnin  benefieial  riglitH  of  fishing  ami 
navigatiofi,  inimeniorinlly  enjoyed  by  liiw  pubjeetf  therein  by  the  cus- 
tom of  the  realm,  which  is  the  common  law."  Tiie  reason  of  the  law 
Heoms  to  bo  discovered  in  the  fact  that  the  deep  and  ren\ote  sea  is  in- 
capable of  being  utilized  and  reduced  to  individual  possessinn ;  never- 
theless, as  i«  hehl  by  Hracton,  thos(>  parts  of  the  sea  lying  near  the 
shore  may  be  capable  of  individual  improvement, o<'cnpation  and  profit; 
and  as  to  such  parts  tin-  reason  of  the  rule  ceases  and  the  l;tw  ceases. 

In  an  old  English  ease,  reported  1  Mod.,  21  Cliarles,  p.  in«,  the  com- 
mon law  rule  is  plainly  stated  as  follows: — "  In  case  of  a  lavigable  river 
the  lord  having  the  soil,  it  is  good  evidence  to  prove  that  he  hath  the 
right  of  fishing,  and  it  piits  the  pn-of  upon  them  that  »'lann  Hhfi-'nn 
pinntrctOH.  lint  in  case  of  a  river  that  flows  and  reflows,  and  is  an  arm 
of  the  sea.  then  pri via  furtp  it  is  common  to  all,  and  if  any  will  ;ippi-o- 
priate  a  privilege  to  himself  the  proof  liolh  on  his  side,  f  r  in  ease  of  an 
action  oiT  trespass  br  ught  for  fishing  there,  it  is  priimt  fucii'  a  good 
justification  to  say  that  the  fonmin  tptn  x^hrdrhriiw  nittriKM  i/nii.ti/Ki'  <lnni 
reifh  hiihrt  ft  lidhcre  fhhit  h'fun/ni  pii^citriinti.  In  the  I'iver  S(<vern 
there  are  particular  restraints,  out  the  soil  doth  belong  to  the  lords  on 
either  si«le,  and  a  special  sort  of  fi><hery  belongs  to  then>  likewise,  hul- 
the  common  sort  of  fishery  is  common  to  all.  Th"  noil  of  the  river 
Thames  is  in  the  King,  and  the  T^ord  Mayor  is  eons-  rvator  of  the  v'wi  r, 
and  it  is  common  to  all  fishermen,  therefore  there  is  no  such  coi.tradic- 
tion  betwixt  the  soil  being  in  one  and  yet  the  river  being  common  to 
all  fisheries," 

Tot-e  claim  of  any  citiz'-n  of  the  State  of  New  York  to  fish  in  tin- 
waters  within  the  grants  to  the  T«)wn  of  Huntington,  np(Mi  the  ground 
of  having  a  common  right  of  fishery,  the  Town  v/ould  have  to  interpose 
the  plea  of  a  special,  exclusive  fi-hery,  and  bring  into  Court  the  hudges 
of  such  right,  viz.  :  The  charters  and  grants  tinaer  which  it  claims. 
The  three  several  Patents  of  the  Town  in  expresF  words  convey  to  the 
Town  "all  fiHhi;.g,  hawking,  hunting,"  «tc.,  within  the  boun'hiries  pre- 
scribed. That  the  intent  waH  to  convey  to  the  Town  an  exclusive 
fishery,  «ve  think  there  can  be  no  reasonnole  dotibt.  If  it  be  contemleil 
that  nothing  more  was  intended  to  be  conveyed  than  the  right  of  a 
common  fishery,  the  answer  is  that  no  words  whatever  were  necessary 
to  convey  r  common  fishery.  A  common  fishery  in  all  the  se;i>i,  and 
arms  of  the  wen,  where  an  exclusive  one  was  not  lawfully  held,  was  the 
common  birthright  of  every  Knglishman,   It  wonld  thrrcforeltave  l»c'ii 
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an  iillo  mopkory  for  tlio  Sovoroi'^n,  In  tho  «olomn  form  of  a  j^rftnt,  to 
Bci'k  to  convoy  to  tho  poopio  wlmt  thoy  nirondy  liold  without  a  prnnt. 
If  tho  words  "ftll  fi-»liinf;,"  «tr.,  i\ro  of)n>>triicd  ns  conveying  a  common 
fishery,  the  fjrant  if«,  in  that  rospoot,  void. 

"Although  asevoral  fishory  in  nn  nrm  of  the  rcs\  mny  be  presciibcd 
*br,  and  may  pass  as  a  privilogo  appurtonant  to  an  t'Btatr,  yet  a  pre- 
scription for  a  common  fishery  tlu-rcin,  as  appurtenant  to  an  estate,  is 
bad.  Thu-i  in  Wnnl  f/».  Crp^Mtn/f  (Willis'  U.,  2n5),  tlio  Court  hold, 
that  as  all  the  Bul)jects  of  England  might  of  common  right,  fish  in  the 
sea,  «S:c.,  a  prescription  for  it,  as  appurtenant  trt  a  particular  township, 
was  void,  and  as  absurd  as  a  prescription  would  bo  for  traveling  tho 
King'n  highway  as  appurtenant  to  a  particular  estate,"  Augell  nn  Ti(Je 
Wafer/t,  p.  2U. 

"  Where  a  grunt  of  the  King  may  be  taken  to  two  Ititents,  one  good 
an<l  tho  other  not,  i'  should  bo  eonsti-ued  to  such  intent  as  makes  tho 
grant  good."      /w;>/7  i'*.   Ihn/mp  of  C/ifAfcr,  (4   .}fnff.,  p.  .101), 

A  grant,  or  prcscriplion,  of  a  ('(tmiuoii  fishery  being  bad,  wo 
should  euiisfruc  the  words:  "  all  lUhing,"  ite.,  In  tin*  grant  under  con- 
sideration, as  conveying  an  rx"lii»h}r,  llxhery,  that  being  ••  stich  an 
Intent  os  makes  tho  grant  gooil,"  tinder  the  rule  above  (pKUed, 

This  brings  lis  to  tho  (piestiou  whether,  altliouLth  tlic  King  intended 
to  convey  an  exclusive  fishery,  he  really  had  power  to  do  so.  For, 
however  ready  he  may  have  been  to  grant  an  exclusive  fishery  to  tho 
people  of  the  Town  of  Huntington,  and  however  clear  and  appropriate 
the  terms  employed  in  tho  instrument,  lor  that  purpose.  If  there  wore 
no  power  to  do  the  thing  sought  to  bo  done,  the  grants  arc,  in  that 
respect  void,  and  no  right  of  exclusive  fishery  is  thereby  vested  in  the 
Town, 

The  question  whether  the  King,  since  Jfaffnn  ClinHn^  can  grant  an 
exclusive  fishery,  has  greatly  ooctipied  tho  atteniion  of  lawyers  and  tho 
courts  for  the  last  five  hundred  years.     The  authorities  are  conflieling. 
On  tho  part  of  those  wlc  deny  the  right,  it  is  claimed  that,  nllhough 
formerly  the  King  had  the  riprht,  yet  by  tho  sixteenth  section  of  Magna 
Charta,  passed  In  the  niii'h  y  ar  of  Henry  the  Third,  the  King  was 
debarred  of  that  right,  and    that  ever  since  no  exclusive  or  several 
fisheries  have  been  granted,  oth<  r  than   by  act  of  Parliament;  or,  if 
sitch  have  been    granted,  they  are  void.       On  the  other    hand,  it  is 
claimed,  that  Mdgna  Clmrta  only  restrained  the  King   from  puttin^^ 
the  public  fisheries  "  in  defence  "  for  his  ow  n  exclusive  use  and  enjoy- 
ment, as  had  been    heretofore  done  as  to    the  royal  fisheries  of  the 
River  Banne,  but  did  not  restrain  him  from  granting  cxcltisive  fish- 
eries to  his  subjects,  as  he  had  hitherto  been  accustomed  to  do.    Tlie 
•athoritles  cited  to  sustain  this  constniotion  are;    2  Uhiek.  Com.,  89y 
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Crninr'H  Plr/i'ff,  2(\\,  fltli-  Fntnohin' ;  DuKr  of  Snmert^rff  v»,  Friffirelt, 
2  liitrn.ii:  Crefin,  H7A  ;  I  SfatntrA  Grvnt  Britain  ami  trelaurl^  570,  71 B; 
2  ?7>.,  213,  242,  044,  OhH;  7  doke'n  R<p.,  part  13,  ;?.  35,  30.  It  is  aNo 
claimt'd  that  if  tho  ron^truction  abovo  stated,  was  ever  placed  on  thp 
fixtocnth  sortion  of  Murjna  Chnrtn^  it  had  in  sucli  sense,  lonjj  before 
the  grants  under  whicli  IIun(inLjlon  claims  were  made,  become  nbi*nhte, 
and  that  the  Kinj;  contiMiied  af^erwanls  to  make  such  fjrants  williont 
an  net  of  I'nrlinment,  and  that  sneli  prnnts  were  upheld.  Anotlier 
answer  is,  that  ^fn<Jll^  Chartn  is  a  mere  statute,  and  its  application 
was  local  and  confined  to  the  realm  of  Kntjland,  for  which  the  Parlia- 
ment, which  passed  it,  was  the  local  Iciiisl.iturc,  unless  subsequently 
expressly  extended  to  the  ('olonies  by  competent  nulhority. 

Much  reliarice  has  been  phiceij  on  the  oM  Knglish  case  of  ^S''nr• 
rcn  VM.  Mnflinr^^  (ns  Weporled  in  0  Mod.  ',3,)  where  it  is  said:  ♦•Every 
Rubject  of  common  ri<;ht  tniiy  Hsh  with  hnvlul  nets,"  &c.,  "in  nnvij,'a- 
ble  rivers  as  well  as  in  the  si-a,  and  the  Kinj^'s  jrrnnt  cannot  bar  tln-ni 
thereof."  On  the  other  hand  it  is  elairnerl,  on  hi^h  authority, .that  this 
report  of  the  ease  is  a  mhf<t/,i; :  Thai,  the  Court  int<'nd''d  to  speak  only 
of  the  ri^ht  of  the  case  in  iinnd — that  the  Kinj^'s  \^\'i\\\\^  hi  thai  r<iHr^ 
did  not,  o!'  could  not,  bar  the  Hubjecl,  bci-ause  it  was  n  (li'fVctive  crnnt  ; 
or  that  for  other  reasons  than  n  want  of  power  in  the  Kiuc;  to  prai.t  an 
exclusive  flshcry,  the  prant  under  consideration  did  not  bar  the  riijht 
of  common  fishery.  'I'his  is  said  t'-  be  the  only  case  to  be  found  in 
which  the  broad  propor-iiion  is  slated  that  the  Kinjj's  piant  eaniu-t  bin 
tho  sulpcct  of  tho  eommofi  rij^'ht  of  fishery.  Al\erwards  the  Kind's 
IVnch,  In  I  ho  cmi}  ol'  Carfri'  va,  Mm'roff,  (4  Hurr.  H.  2K52,)  did  not  re- 
cogni/,e  tho  doctrine  of  Wanrii  vn,  }f(ithi'i<'f^  nbovu  referred  to,  Justice 
Yatesi  bi  Davls'h  report,  says  ;  "  It  is  apreral>le  to  the  law  that  llu- 
crown  mriv  emiit  ii  several  fishery  in  nav",'abli'  rivers,  wliero  the  sen 
flows  and  rcilows,  and  in  an  arm  of  tho  sea." 

Tho  Kincr  has  mn<le  grants  of  severnl  and  ovclnsive  fi«li<'ries  since 
Magna  CAr^r^r.  nnd  these  grants  have  l)e('n  sustain*  d  and  may  be 
sustaieed,  in  proof  of  which  wo  refer  to  I)arr.  Hep,  jri,5.  I)oiie<xfil  vs. 
Hamilton..'!;  3  Hidzway's  parlimentary  ca-es,  270,  32'';  />  Cruise's 
Dijjest,  4*),  sec.  !<»,  tit.  />4,  King's  grant;  C;irler  vs.  Murtott,  4  Hurr., 
Hop.  2103;  1  Mod.,llep.  105;  Com.  Dig.  lOH.tit.  Navigation;  4  Coke., 
Rep.,  pt.  7,  p.  10  ;  Haibrookc  vs.  Ooodon,  2  Hurr.,  17CH;  'I'hp  Hankers 
case,  Skinner's  Hep.  001 ;  The  [Mayor  of  (>xfor«l  \s.  Uichardson,  4  Dnn- 
tord  and  V^ast.,  430;  6  Hurr.  2)^5,  5  Mod.  550;  3  Ham  and  (toss,  hVA, 
Among  tho  American  cjises  which  sustain  the  right  of  tho  King  to 
mako  such  grants  we  oito  tho  following:  2  Hintiey's  Hep.  47<J;  4 
Mass.  Hep.  144,  522;  1  Pick.  180  ;  3  .fohns.  Ucp.  367  ;  0  Johns.  Ml ; 
17  Johnf.  106;  20  Johns.  MO  ;    1  Conn.  H.  2H4  ;    7  Conn.  Hop.   480;  2 
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Conn.  Rep.  481  ;  1  Hftf.  &  Mcllcn.  564  ;  H  WlicJit.  677,  507.  .TuPtiop 
Thompson  of  ttic  United  States  Stipreni"  Court,  in  the  ease  of  Mnrthi 
r*.  U7rrA/f/y,  nays:  "The  <loetrine  as  laid  down  in  the  ease  of  Curtev 
rf.  }fiirrntt  is  nniversally  reeoj^niz  d  as  the  settled  law  on  the  subjeet 
and  is  fullv  adoitted  and  san<;tioned  bv  the  Conrts  of  this  eontitrv.  Nuni- 
erotis  eases  of  ihis  descnpf ion  have  romc  l)cfoic  the  Coints  of  the  State 
of  New  York  and  tlie  principlen  an<l  rules  as  laid  down  in  the  case  of 
Carter  vs.  Murootf  are  fully  recognized  and  adojtted.  In  tl«e  ease  of 
Jiihip»  <iii<t  ^r'o»//r/,  0  Cow  en,  :170,  the  Court  in  referring  to  that  ease 
place  the  derision  upon  il  and  say  :  "This  Ik  the  acknowledged  'aw  of 
<}reHt  Uritain  ami  of  this  State  and  cases  are  referred  to  showing  snch 
to  be  the  sett  Id  law." 

Though  the  'piestiou  is  involved  in  s(  ine  dirtieulty  we  believe  that 
the  weight  of  auihority  is  on  the  si»le  that  the  King  may,  since  Mi^rjun 
Chiirtn,  grant  an  exclusive  fishery  in  the  realm  of  England.  Vet  if 
th«'n«  were  doubts  n>«  to  the  power  of  the  King  to  make  such  grants, 
within  the  realm,  we  think  that  all  reasonable  room  for  doubt  upon  the 
subject  rli^appcars  with  retpcct  t»>  his  power  to  grant  an  exclusive  fish- 
ery in  the  old  Colony  of  New  York.  I.ong  Island,  and  its  waters, 
never  formed  any  ])art  of  tin-  realm  of  Kngland,  upon  which  the  pre- 
tended prohibition  of  Miujnn  Chnrtn  could  operate,  unless  its  pro- 
visions were  expressly  extended  and  applied  to  the  Colony.  Charles 
the  Se-^ond,  by  \w  (,'harter  to  tlie  Duke  of  York,  pursuant  to  the  in- 
herent po'.vcr  in  the  Sovereign  to  «»<tablish  and  maintain  *n<ler,  and  the 
rights  of  property  among  his  subjects  in  distjint  ccdonics,  made  a  grant 
of  political  power  uuiler  which  the  Cobmy  could,  ami  did  <»rganize  a 
local  law  making  a  body  ot  their  own,  competent  to  make  laws  for  tne 
government  (»f  the  C-oIony,  as  r.t.iiametit  made  laws  for  the  re.ilm  of 
Knglatid.  If  a  ratifying  a<t  of  Parliament  was  es.sentiil  to  give  validity 
to  a  grant  by  the  Kinir  of  an  exclusive  fishery  v.  ithin  the  realm,  the 
legis.ature  of  the  C<ilony  of  New  York  cjiiM,  pursuant  to  its  powers, 
lend  the  like  ^auction  nnd  force  to  .%  grant  .r  ithin  fh«  territories  of  such 
Colony.  The  Colonists  always  claimed  such  power  and  authority  '  ver 
their  own  local  ooneerns,  denied  such  authority  in  Parliament,  and  the 
war  of  the  devolution  was  fought  to  vindicate  this  principle. 

Cnder  the  powers  of  government,  confened  through  the  charier, 
•the  people  of  the  C(.lony  could,  in  their  discretion,  change  the  common 
law  of  Kngland  upoii  tlie  s\tbie<'t  of  the  eonunon  right  of  fishery,  in 
the  same  manner  that  they  changed  ilupon  othor  subjects.  The  )>eopIe 
of  the  Town  of  Il'intingtou  always  claimed  the  power,  under  their 
respective  charters  and  grants,  to  *n  exclusivo  fishery  within  the 
limits  of  their  grant.  I^ong  after  they  had  elaimeil  and  exerciseil 
these  rights,  through  onion*  nnule  »l  town   meetinsfs,  and  otherwise, 
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tho  Colniiinl  Aflsombly  of  the  Colony,  in  IflOl,  pnfso<l  an  Act  entitled 
•*  An  Act  for  settling,  (jnictinir,  iuul  confirniinjr,  inito  tho  rifiow,  tow  uh, 
innnors,  find  ficohoIdrtH,  within  this  Province,  their  ni'vcrnl  <j;rnnt8, 
pntcntP,  and  rij^'hts,  n>s))octivcly.''  This  net  ratified  and  continned  the 
patents  or  prnnts,  lieretofore  made  to  the  Town  of  Ilnntinijton.  Sec- 
tion First  declares  :  "  That  all  the  charters,  patents,  and  grants,  made, 
fliven,  and  granted,  nnder  the  seal  of  this  J'rovince,  constituted  and 
authorized  l»y  their  late  and  j)rescnt  jMaJcstieM,  the  Kinijs  n\'  Kn^land, 
and  rerjistcred  iji  the  Secretaries  Office,  unto  the  several  respective  cor- 
1  porations,  or  bodies  politick,  of  the  cities,  towns,  and  manors,  and  also 
I  to  the  several  and  respective  freeholders  within  this  Pro\inee,  are,  an<l 
forever  shall  he  deemed,  esteemed,  und  repiited,  good  and  etl'ectnnl 
1  charters,  j)atentn,  and  jjrnnts,  authentic  in  the  law,"  ttc.  Section 
I  Second  declares:  "That  all^  the  charters,  patents,  and  jrrants,  made, 
I  given,  and  granted,  as  aforesaid,  unto  all  and  every,  the  several  and 
|l  respective  cor|»orations,  or  bodies  politick,  of  the  cities,  towns,  and 
I  manors,  and  their  successors,  and  also  tmto  all  and  every,  the  respective 
freeholders,  their  heirs  and  assigns,  forever  within  this  I'rovince,  are, 
to  all  intents  and  purposes  whatsoever,  hereby  ratified  an<l  cf>nfinne(l. 
to  have,  hold,  exercise,  occupy,  possess,  and  enjoy,  all  their,  and  every 
of  their,  fornwr  ruihtu,  cii(*t(nnH^  privilryrn^  pfiheminciiflnt^  prftrfiriM, 
ininitnn'tics,  fif>frfici>,  /hnir/iiofM,  royfiltic»,  nii<l  HHti(/rn,  irhntHorvcr,^'*  <f  c. 
We  submit  that  this  act  not  oidy  amounts  to  a  ratifi<'ation  of  the 
grants,  and  in  that  lespect  is  e(piivalaiit  U>  a  ratifying  /\(t  of  Parlia 
ment  with  resjx'ct  to  similar  siibjects  within  the  realm,  but  it  saiic- 
tioned  all '*  of  those  "  former  rights,  cu«toms,  and  usages,  which  had 
hcretofoi'e  obtained  in  the  Colony,  as  well  those  which  were  not  in 
accordance  with  the  common  law  of  England  as  such  as  did  conform 
to  it.  The  immemorial  custotn  of  the  people  of  the  Town  of  Hunting- 
ton, in  maintaining  an  exclusive  fishery  within  its  waters,  is  one  of  llie 
customs  thus  sanctioned,  no  matter  how  repiignant  it  may  hav<'  been 
to  the  common  law,  public  right  of  fishery. 

The  principle  that  the  Colonies  might  change  the  common  law  of 
P2ngland  in  respect  to  riglits  of  this  nature  has  never  been  denied. 
Under  the  common  law  riparian  owners  own  to  the  line  of  high  water 
mark  only.  In  Massachusetts,  a  Colonial  Legislature  enactefl,  that, 
owners  adjoining  tide  waters  should  own  to  low  water  mark.  The 
common  law  was  abrogated,  and  a  new  rule  establishetl,  which  has 
been  maintained  to  this  day.  The  same  was  the  case  in  (■oniu-cticut, 
and  other  States.  The  Supreme  Court  of  the  United  States,  in  the  case 
of  Con\field  m.  Cor^/fll,  4  Wash.  Cir.  Co.  H.  .384,  fully  recognized  this 
principle,  and  applied  it  to  the  case  of  the  boundaries  of  New  Jersey. 
Tho  Court  said  :  "The  only  objection  which  could  have  been  opposed 


44 

to  tho  exorcise  of  those  arts  of  ownershi|.  under  this  grant,  was  that 
the  Duke  had  himself  no  tiiie  to  tho  Bay  and  Hiver  Delaware,  under  the 
royal  ijmnt  to  hint.  Hnt  the  presumption  is,  nevertheless,  irresistible, 
that  tlie  benefits  intended  to  be  bestowed  by  this  grant, »f;if/  ir/tirh  irof 
confinneff  f>i/  thr  nthrr  Artu  nf  the  Pritvinruil  (rorei'/nneut,  before 
noticed,  were  co.isidered  bv  the  inhabitants  of  the  Province  as  beincr 
too  valnable  noi  to  be  enjoyed  by  th'>m  This  use  of  the  bay  and 
river  amounted  to  an  appropriation  of  the  water  bo  used,  and  this  title 
became,  as  has  before  been  observed,  indefoasablc  by  the  treaty  of 
peace,"  tVc. 

When,  therefore,  the  Town  of  Ilnntinixton  brings  into  Court  its  sev- 
eral charters  and  pnfent«  fi-om  the  Ivinijs  of  }  jigland,  s:\nrtionc<l  and  con- 
firnted  by  the  ('olonial  Council,  lunl  the  Colonial  Assembly,  its  titles  and 
rights  are  invested  with  the  badges  of  nil  the  appropriate  political 
powerj^,  executi\e  and  leuislative,  within  or  without  the  Colotiy,  and  the 
rights  thus  ac<pii)X'd  became  indefcasablo  by  tho  treaty  of  peace  with 
liiTat  Hritain  and  the  con^lilulion  and  laws  of  the  State  of  New  York. 

It  io  sixid  that  owiuTship  of  soil  nnd  an  exclusive  fishery  may  be 
established  by  prcsri  ipl  ion,  custom  antl  usage  which,  if  ancient  enough, 
becomes  law  and  xup|i<uts  till'-.  The  Courts  of  this  and.  other  States 
have  uplicld  claims  to  an  exclusive  fi«ihery  fonnde<l  on  ]>rescription.  It 
was  so  in  the  case  of  .Fanu's  and  (Jouh?.  under  which  the  owners  in 
Lloyd's  Manor  maintained  an  exclusive  fishery  in  the  waters  ol  Lloyd's 
ILirbor,  adjoi.iiii<x  their  bmils.  Ibit  prescription  is  founded  on  the  |)re- 
8umpti.>n  of  a  grant  ;  ami  if  no  grant  of  any  exclusive  fishery  could  be 
made  by  the  Iving  since  Mof/int  Cluirtn^  in  the  thirteenth  century,  how 
can  one  be  presume«l,  in  this  country,  which  was  not  discovered  until 
long  after  that  tiine  ?  It  can  hardly  be  said  that  we  may  presume  a 
valid  grant  by  act  of  piujiaincnt,  and  thus  maintain  title  and  excbisive 
fishery  by  prescription,  for  thcio  arc  no  facts  or  records  upon  which  to 
found  such  a  presumption  within  the  limitn  of  the  old  Colony  of  New- 
York.  No  such  grants  were  made.  Therefore,  an  exclusive  fishery  in 
this  country,  founded  on  prescription,  necessarily  presumes  that  such 
exclusive  grant  came  from  the  King,  ftineo  Afitr/nn  Chadn,  and  that 
such  grants  are  good.  As  a  learned  judge  re»nark«;  **  wc  may  as  well, 
for  all  practical  purposes,  in  this  country,  presume  a  grant  since  the 
•'beginning  of  the  worhl  as  before  Mnrjna  ChnrPiy 

Independently  of  this,  there  is  good  authority  for  maintaining  that, 
inasmuch  as  by  the  several  grants  to  the  Town,  title  to  the  soil  became 
vested  in  it,  to  ail  these  lands  under  water,  the  grams  passed  everything 
susceptible  of  private  and  individual  «)wner«hip  of  which,  at  least,  sheP- 
finhing  it  one.  A  distinction  is  made  b«*twccn  nholl-flsh  and  floating 
flsh.     Perhaps  the  soil  under  tide  waters  may  b«  in  one  nnd  Aenminon, 
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or  ftn  excluHive  fishery,  as  to  flontinjj  tisli  be  in  others;   hut  as  to  shell- 
fish the  case  is  difierent.     Tin*  soil  is  essential  to  their  existence.     Thev 
arc  a  growth  and  product  of"  the  soil  to  an  e(|ual  extent  as  ve<_j('t:ition 
on  the  dry  land  ;  they  eani\ot  he  separated   from    the   soil   without  de- 
Htruction,  any  more  than  tloating  fish  can  l)e  separated   tVi>m  the  water 
without  destruction.     They  are  susceptible  of  a  hi<,'her  :ind  more  endur- 
ing character  of  ownership.      Floating   fish   cease   to   l»<'  the  exclusive 
property  of  their  captors,  in  public  waters,  as  soon  as  cef.'.rned  to  their 
olenient,  while  property  in  shell-fish    «-ontiimcs   wherever  th«'v  mav  be 
lawfully  planted  and   cultivated.     This   susce|itibility  to  be  reduced  to 
\   utility  and   continued   ownership,  nearness  to  the  shores,  and  depend- 
;   once  upon  the  soil,  maVes  shell-fish  a  part  and  parct  1  ol  the  soil,  not  to 
I   bo  sovercd  therefrom  against  the  will  of  the  owner  of  the  soil. 

Jtisticc  Thompson  of  the  United  States  Supreme  Court,  very  clearly 

Btntcs  this  distimtion  in  his  opinion  in  the  case  of  Martin  »•,-».  Woihhll. 

ji   Thoitgh  a  dissenting  opinion,  his  viewH   upon   this  ]»artic\dar  point    do 

|l    not  appear  to  be  in  confiirt  witli  the  opinion  of  the  C(Mirt  ni  that  case. 

\    lie  says:  "  With  respect  however  to  the  right   tf  fishery,  there  is,  innvy 

I:  judgment,  a  marked  distinction,  both  in  reason  and  authority,  between 

\    the  right  in  lelation  to  fioating  fish  and  the  right  «)f  dred<jin"-  for  oys- 

I    ters.     The  latter  is  entirely  local  and   coiniccted    with  tin-  soil.     There 

I    are  natural  beds  of  oysters;  bu;  in  other  ))laces  there  is  a  pecidiar  soil 

I    adapted  to  the  growing  of  oysters.     Tijcy  are   planted  and  <-ultivated 

I    by  the  han<l  of  man  like  other  productions  of  the  earth  ;  and  the  books 

in  many  cases  clearly    lu)ld  up  a   distinction   and    speak   of  the  oyster 

fishing  as  distinct  from   that   of  floating  fish,  5  Hurr.  '2k14;  and  in  the 

case  of  Rogers  and  others  v.  Allen,  (.'amp.  Kep.  iJOO,  this  distinction  is  ex- 

\    pressly  taken.     It  was  an  action  of  trespass  for  breaking  and  entering 

the  several  <»yRter  fishery  of  the  plaintitlin  IJurnhain  Kivcr,  and  fishing 

and  dredging  for  oysters.     The  defence  set  up  was  that  \\wlnciiH  in  (/no 

was  a  mivigable   river  in  which  all  the   King's   subjects  ha<l  a  riu'lit  to 

fish  and  dredge  for  oysters,  and  evidence  was  introduced  showing  that 

all  who  chose  had  been  accustonied   to  fish  in  Hurnham  Kiver  for  all 

sorts  of  floating  fish,  without  interruption;  and  it  was   contended  that 

a  fishery  was  entire,  and  that  as  it  had  been   proved  that  it  was  lawful 

for  all  the  King's  subjects  to  catch  fioating  fish,  so  they  might  lawfully 

dredge  for  oysters.      B\it  lleath,  Justice,  nded   otherwise   and  said  ;  a 

fishery  was  divisible,  a   part  may  be  abandoned   and  another  ])art  o** 

more  value  may  be  preserved.     The   public   may   be  eiititlcfl  to  catch 

floating  fish  in  the  Kiver  JJiirnham.  hut  it  by  no  means  folhnvs  that  they 

arc  juntifled  in  dredging  for  oysters,  whicli  tnay  still   retnain   private 

property  ;  and  although  a  new  trial  was  granteil  tipon  atiothcr  point  in 

the  caio,  tho  dootrlno  as  abovo  Rtalod  was  not  at  all  impugned  by  the 

Court  of  Kbig's  Bench." 
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The  public  ri^Iil  to«lig  for  sIioUHhIi  in  a  part  of  the  shore,  which  had 
iKM-ome  private  property,  was  reeo<^iiize(l  in  the  cafe  of  lioijort  »',«,  0;r, 
3  lioKn.  «(•  PiiH  I!.,  472,  in  Knirland,  hut  Kent  considers  this  ease  over- 
ruled in  tlie  celebrated  case  of  lihonhH  rx.  ('attcrull,  before  referred 
to.  The  law  of  tins  State,  as  construed  in  the  case  o{  Joints  vn.  Gould 
(the  Lloyd's  ^fanor  case),  is  certainly  aj^ninst  the  existence  of  such  a 
public  riiilit.  A»«<;ell  c«nu-lnd«s  that  ownership  of  the  soil  siipporls  a 
claim  to  a  private  or  sevenil  fishery,  b\il  that  is  is  essential  that  the 
owner,  an<l  the  fonner  owner,  of  such  soil  should  have  imnumorially 
cxcbnied  the  public  by  means  of  a  several  fi>hery,  jtrescnbed  and 
proved,  or  fjjuarantecfl  in  express  ancient  grant. 

Whatever  may  have  been,  «ir  may  be  the  power  of  the  King,  as  to 
granting  an  j-xclusive  or  scxcral  fishery  in  the  tide  waters  within  the 
realm  of  Kngland,  we  think  we  may  s.ilV-ly  c«)ncln(h,  fliat  by  vir- 
ttie  of  (he  «harter  (roni  i'harles  the  Second  to  the  Duke  of  York,  in 
I6fi;i,  and  the  thiee  several  patents  or  grants  to  the  Town,  dated 
rt'spectively  1000,  IOMH  and  lOlU,  ratified  by  Act  of  tin- Colonial  Legis- 
lalut',  and  strengthened  by  inniuMuorial  cn*ttuu,  a  vnliil  title  is  vested 
in  the  Town  of  Huntington  to  tin*  lands  covered  by  the  tide  waters  of 
its  bays,  harbon',  t-iTcks  and  cove>*,  and  the  shmes  thereof,  and  that  it 
has  an  exclusi\e  Hsliery  in  all  su<'h  waters. 

The  Act  of  the  Legishture,  pMnscd  in  IHJM,  empowers  the  Town,  in 
it"  corporate  c;ipacity,  to  make  and  en(()rce  niK's  and  regulations  con- 
cerning the  munagi  inent.  improvenu'Ut,  and  dispctsal  of  its  lands  ami 
propruty.  We  think  il  conipeteni  for  the  Trustees,  in  behalf  of  the 
Town,  uinler  sucli  regulations  as  it  nnvy  nnike,  to  lease  those  lands 
under  water  ftn-  the  cultivatio.i  of  oysters,  in  the  usual  way,  upon  such 
terms,  and  in  such  manner,  as  will  best  conserve  the  interests  of  the 
residents  of  the  Town  ;  and  lh.it  the  Town  can  protect  its  grantees  in 
the  exclusive  and  (juiel  enjoyment  of  such  property.  That  it  can 
exclude  non-residents  of  the  Town,  who  have  iK)t  ac<piired  vested 
rights  in  such  waters,  from  participation  in  these  privileges.  That  it 
may  hold,  for  the  exduKive  use  of  its  own  inhabitants,  all  fisheries 
within  its  limits,  wln-thcr  of  shell  fish  or  floating  fish,  and  may  protect 
and  preserve  these  fisheries  by  prohibiting  the  use  of  unlawful  nets, 
weirs,  dredges,  or  other  destructive  instruntents,  whether  in  the  hands 
»»f  non-residents  <»r  resi«lents  of  the  Town. 

it  must  not  be  prestuued  that  the  Town,  however  valid  its 
title  to  the  lands  under  water,  and  to  an  exclusive  fishery  therein,  has 
unlimited  control  of  the  subject.  The  State,  by  virtue  of  it«  sov- 
reignty  may,  through  the  Legislature,  prescribe  ndes  as  to  the  manner 
of  enjoying  the  use  of  the  fisherirs  ;  it  may  prohibit  fishing  at  certain 
timed  of  the  year  favorable  to  incubation,  and  maj  regulate  the  ohar- 


4^ 

acter  and  mode  of  using  any  and  all  kinds  of  decoys,  or  insliunuMitH 
UHi-d  in  sciziiie  mid  apjuopiiating  thin  rla^s  of  piojuTtv.  Its  iranic 
laws  invade-  private  property  on  dry  land,  and  pn'Rcri])^  tin-  nia'nner 
<.f  the  use  of  all  animals  wliich  como  within  tlu'  pnrviow  (.f  surh  laws; 
an. I  its  aiitlMM-ity  over  shell  fish  and  floatini;  lish  in  this  respect  is 
e.piMlly  suprenie,  whether  the  Town  owns  the  lands  under  water  or  not  : 
the  power  of  the  Town  over  the  same  sul.jeet  is  eoneurrent  with  that 
of  the  Legislature  to  a  eerl..in  extent,  hut  also  sulx.rdin'atc  to  it.  In 
(he  ahseiiee  of  State  laws  it  may  make  regidations,  or  it  may  at  all 
times,  under  the  aet  of  IH'ja,  make  rules  conrerning  the  sul.jeet',  not  in 
•  ontlict  with  the  laws  of  the  State.  In  the  foregoing  observations  we 
refer  to  the  nniinicr  of  thr  „x"  <in<l  <njo;finent  of  these  fisheries,  not  the 
riffhtto  the  pyopert;f  ;  that  is  indefeasible,  an<l  eam.ot  he  taken  from 
tlie  Town  by  any  power  in  the  State  v.ilhout  the  consent  of  people  of 
(he  Town.  * 

A  brief  abstract  of  laws,  passed  by  t!ie   State  upon   the   subject  of 
the  fisheries,  may  not  be  inappropriate. 

The  State  has,  jit  different  tim<>s,  provitled  by  statute  that  "the  in- 
Imbitniits  of  certain  towns  tnay  enjoy  an  exclusive  oyster  lishery  in  the 
public  watei'H  of  the  same,  inpiiring  persons  who  avail  themselves  M 
Ms  privilcgcH.  (o  clearly  tnark  out  and  designate  by  H^Mke^  the  •pnm- 
'ilyof  land  taken,  ustuvlly  restricted  iVom  three  to'llve  acres  to  each 
|'»'i'Hon  ;  prohibiting  the  oc<'upation  of  grounds  having  u  naturnl  growth 
•d  oy»ters,  mid  recpiiritig  u  rent  to  be  paid  to  the  Town  for  hucIi  use. 
See  Session  Laws,  JNOt,  p.   |:)j();  |H(\H,  p.  Hirt'J  ;    IHOM,  p.  h;ih. 

Some  of  these  laws  are  now  in  lone,  and  some  have  b,.,.n  super- 
seded by  olhcrn.  in  ISTO.  an  Act  was  passed  with  the  following  title: 
''An  Ayt  for  the  preservation  of  shell-fish  in  the  waters  of  South  May, 
in  Suffolk  County."  1st.  It  pn.hibits  any  pers«>n  from  dre<lging  for 
!iny  purpose,  at  any  time.  2d.  TrohibitH  taking  <»ysterH,  or  any  kind  (.f 
shell-fish,  between  sini  set  and  sitn  rise,  and  between  the  l."»th  day  of 
June  and  the  15th  day  of  September,  in  each  year,  with  severe  penal- 
ties for  violation  of  its  jn-ovisions. 

The  State  unrpiestionably  has  the  right  \o  regulate  the  inMiincr  of 
I  he  use  of  fisheries,  whether  in  tide  waters,  or  the  inland  riv<'rs,  and  to 
prohibit  the  use  of  <lestructive  instruments  calculated  to  diminish  the 
annual  increase,  or  their  taking  during  ce-rtain  periods  <»('  the  year,  and 
httH  exercised  this  right.  See  I  Kd.  1{.  S.,  p.  H4().  The  passage  of  this 
Act  is,  therefore,  not  inconsistent  with  the  ownership  and  an  hority  of 
this  Town  over  the  same  territory. 

So  an  Aet  was  passed  in  1865,  forbidding  the  use  of  purse  nets,  and 
some  other  kind  of  nets,  near  portions  of  the  South  Beach  in  this  Town. 
In  some  cases  the  State  has  given  the  owners  of  adjoining  lands  the 
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exclusive  privilpj{c  ofKl^kinj;  off  oyster  bods,  niid  \\n\uf(  such  soil  with- 
out any  componsntion  ;  this  Ims  hi-cii  confined  to  the  pnblio  waters  of 
the  Stiito,  and  not  portnittc*!  witliin  tlic  limits  of  any  cxiHting  grant. 
See  4  Ed.  U.  S.,  p.  04. 

An  Act  pasHfil  in  1871,  proliihitn  tlie  uhc  of  purse  nets,  in  any  of  the 
waters  witliin  the  Jurisdiction  of  this  Slate,  lying  easterly  of  the  boun- 
dary between  (Queens  and  Siiftolk  (.'ouuties,  except  the  waters  of  Long 
Island  Sound,  (iardner's  l?ay,  and  1  jtlle  I\ conic  Hay,  under  n  penalty 
of  two  Inmdred  dollars  for  each  otl'ciipe.  In  the  case  of  Lowndes  v. 
Dickcrson,  we  have  seen  that  Judge  Miown  held  that  *'  Long  Island 
Sound"  properly  embraced  all  the  tide  waters  on  the  So<ind  running 
inland  as  far  as  the  tide  ebbs  ami  flows,  ll  the  same  constntction  is 
applieil  to  the  above  statute,  concerning  the  tise  «f  purse  nets,  there 
would  be  no  waters  within  the  territory  described  i)i  the  Act  on  the  north 
side  of  this  Town  upon  which  the  law  eoidd  operate.  The  absiirdity 
of  such  a  construction  is  Jnaniiest. 

In  1840  an  i\ct  was  passcl  giving  Hoards  of  Supervisors  power  to 
make  laws  for  the  preservation  of  game  and  shell-fish,  and  other  fish, 
Aitd  all  acts  then  existing  upon  the  subject  were  repealed.  Since  that 
time  the  State  has  cnacti'd  the  laws  above  referred  to,  the  most  of 
which  arc  embodied  in  tht-  i\ct  of  |h7I. 

The  conclusions  arrived  at  l»y  m  up<ui  ll)e  Miibicct  of  the  title  of  the 
Town  in  lamls  under  ticle  waters,  and  the  right  o!  fishery  in  such  waters, 
•re  not  in  ai'conlance  with  the  opinion  of  the  Court  in  the  case  ol 
Lotrndex  vs.  /HrKin^on,  ancl  inasmiu-h  as  this  case  arose  out  of  an<I  di- 
rectly affects  these  waters,  and  has  tlie  force  of  a  judicial  del<'rniiuation, 
we  arc  of  the  opinion  that  the  Town  is  n')t  at  propcnt  in  a  positii>n  to 
enter  iipo.i  an  extended  systtir.  of  leasing  oyster  grounds,  (irrtve  rpies- 
•ioiis  may  arise  as  to  vested  viglits  acipiiird  in  conserpicncc  of  this  unfor- 
tunate decision,  an«l  while  the  T'»wn  should  firmly  assert  its  rights,  and 
protest  against  the  inva^.cn  of  its  pro|>crty  under  the  atithority  of  this  de- 
cision, and  seek  the  earliest  oppcrlunit.y  of  haviiig  ;heir  rights  again  ad- 
judicated by  the  Courts,  it  should  proceed  catJtiously,  and  in  rt  way  to 
avoid  A  great  ntimber  of  kugthy  md  vexatious  siiits,  whi'-h  would  be 
likely  to  result  from  any  general  system  of  leasing  oyster  lands  at  this 
time.  Let  one  case  be  made  which  will  fairly  test  the  rightflof  the  Town, 
and  If  necessary  carry  u  through  to  the  Ctmrtof  AptK-als;  then,  if  the  de- 
cision should  be  aflverse,  thcTown  will  have  to  abide  the  res'.ilt ;  on  the 
other  hand  if  favorable  to  the  Town,  as  wc  think  it  woJild  be,  It  would 
then  be  in  a  position  to  lease  the  lands  in  such  way  us  to  protect  the 
rights  of  those  in  occupation,  so  far  as  «hey  were  entitled  to  prot.cctio»i, 
and  secure  to  the  Town  a  large  revenue  which  is  at  pre-^ent  wholly  lost; 
or  the  Town  may  invoke  the  aid  of  the  Legislature  of  the  State,  and 
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Book  to  forovor  nvX  nil  thoflo  qnontionp  ni  rout,  by  an  Act  crnntiiig  to 
tho  Town  of  IIuntinp;ton  all  tho  right,  titio  nti'l  intoront  of  tho  State  of 
Now  York,  in  nnd  to  tho  lanrlR  nndor  the  tide  watorn,  now  clninu-d  to 
be  within  tho  bonnHnrioH  of  tho  Town;  «loHi<;natin£j  surh  territory  by 
conrpo«  and  diHtanoos,  or  in  other  np}>ropriate  wnyp,  so  that  no  dispute 
ronld  arise  as  to  tho  true  limitu,  and  ciantint;  to  the  Town  an  exclusive 
fishery  therein.  We  should  deem  any  legislation  which  came  short  of 
this,  an  inadequate  to  the  jinrposes  required.  Ah  we  are  of  the  opinion 
that  the  Town  already  holds  this  title,  of  right,  and  can  aucctasfully 
vindicate  its  rights  in  the  Courts,  we  do  not  advise  legislHtioo,  and  only 
suggest  it  as  possible,  in  case  the  Town  declines  to  avail  itself  of  the 
former  remedy. 

WHARFS    AND    DOCK    LEASES. 

The  property  in  the  shores  and  lands  under  tide-waters  being  in 
the  Town,  it  has  exclusive  control  as  to  the  projection  of  wharves  and 
docks  into  such  tide-waters.  Ry  the  common  law,  riparian  OM'ners  have 
no  right  to  project  docks  or  piers  from  their  lands  into  adjoining  tide- 
waters, whether  such  structures  impede  navigation  or  not.  When  the 
King  held  title  he  could  abate  the  intrusion.  Lord  Ilale,  says : 
"Where  the  soil  is  the  King's,  the  building  below  high  water-marl;  is  a 
purpresture,  an  incroachtnent,  an  intrusion  upon  the  King's  soil,  which 
he  may  demolish,  or  seize,  or  arrent,  at  his  pleasure,"  Under  the 
Chiirte-s  and  grants  to  the  Town  of  Huntington,  heretofore  mentiotied, 
it  ))OS8esses  the  power  over  this  subject  which  formerly  belonged  to 
the  King  and  wo»ild  otherwise  have  been  lodged  in  the  State  of  Ncw- 
Yoik,  and  may  aoato  such  8t>rnctures.  The  Town  has  the  right  to 
erect,  or  grant  to  others  the  right  to  erect,  wharves  and  docks,  and 
other  structures,  where  they  do  not  impede  navigation,  and  the  Town, 
or  its  grantees,  may  exact  compensation  from  all  persons  who  enter 
npcn  and  use  such  propeity.  As  to  the  shore,  which  is  the  space  be- 
tween high  and  low  waier-mark,including  the  mud-flats  and  sedgo-bot- 
tonis  lift  bare  by  the  ebb  of  tide,  the  Town  may  lay  it  oft*  in  lots,  or 
■uch  parcels  as  it  chooses,  and  convey  the  same  in  fee  simple,  and  its 
grantced  may,  by  earth-flllings  and  sea-walls,  convert  the  same  into  dry 
lands,  for  cnltivitlon,  or  erect  thereon  any  sort  of  lawful  structure, 
•aving  only  that  navigation  shall  not  thereby  be  impeded. 

"When  the  State  makes  a  grant  of  land  covered  with  the  waters  of 
a  bay,  or  navigable  river,  and  the  grantee  reclaims  and  raises  it  above 
the  surface  of  tho  water,  it  ii  not  a  mere  franchise  to  collect  wharfage, 
and  belonging  to  the  public  at  large  for  commercial  ptirposes,  but  the 
grantee  is  Invetted  with  all  the  rights  tbftt  pertaiu  to  the  ownership  of 
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land.  People  ve.  Kelcey.  3i^  Barh.  26P.  Here  the  Town  standing  in 
the  place  of  the  State,  as  to  ownership  and  'uithority  over  tide-lands, 
Its  pmntfl  confer  equal  privilegop. 

But  the  Town  cannot  liceii^v-  the  erection  of  docks  and  wharves  op- 
posite the  lands  of  riparian  owners,  and  secure  to  the  public  free  access 
over  such  adjoining  lands,  against  the  consent  of  such  riparian  owner. 
The  ptihlic  have  no  right,  eitht-r  at  common  law,  or  by  Statute,  in  this 
State,  to  pass  over  any  part  of  the  lands  of  n  riparian  owner,  in  going 
to  or  from  a  wharf,  or  other  stnictnre,  projecting  into  navigable  waters, 
without  the  consent  of  surh  riparian  owner.  In  the  cnse  of  Ledyard 
vs.  Ten  Ky«k,  36  Barb.  120;  the  Court  after  stating  that  "under  the 
civil  law  the  bank^  ol  the  public  rivers  and  the  sea  shore  were  held  to 
be  public,"  affirms:  "  But  such  was  not  the  common  law  in  England, 
nor  in  this  State.  The  public  here  have  no  highway  along  the  mar- 
gins of  our  navigable  rivers  and  Inkes,  unless  the  same  has  been  ac- 
quired by  express  grant  or  prescription." 

In  lands  under  tide-water  belonging  to  the  Town,  "  the  State  is 
trustee  for  the  public  so  as  to  protect  navigation,  and  prevent  hinder- 
ences,  and  obstnictions  thereto";  but  its  tnisteeslijp  for  riparian 
owners,  in  that,  grants  of  tide-watrrs  adjacent  to  their  premises  shall  be 
made  to  thrm,und  none  others,  docs  not  apply  to  these  waters.  It  is 
ft  trusteeship  declared  by  Statute,  and  only  applicable  to  State  lands. 
Tlie  privileges  of  riparian  owti'TS  have  however  been  carefully  giiardcd, 
fcnd  conveyances  and  leases  of  tide  lands,  whether  for  wharf  purposes, 
,  or  for  the  use  and  enjoyment  of  the  salt-grasses,  or  otherwise,  have  nsu- 
ally  been  made  to  adjacent  owners,  only. 

The  right  of  mooring  vessels  and  of  landing  goods  upon  the!  ands  of 
riparian  owners,  does  not  exist  in  this  State,  neither  is  it  acquired  by 
prescription,  or  long  continued  custom,  with  the  knowledge  of  the 
owner.  The  true  riparian  owner  may  at  any  time  assert  his  rights  and 
exclude  such  use. 

Since  the  case  of  Sammis  vs.  Selleck,  we  do  not  know  that  tho 
right  of  the  Town  to  exact  compensation  for  the  use  of  lands  under 
water,  in  its  harbors,  has  beei\  seriously  questioned,  other  than  as  the 
principles  enunciated  iti  Ix)wnde9  vs.  Dickerson  may  affect  such  right. 
It  leases  lauvls  for  docks  to  the  owners  of  adjoir.ing  lands,  or  opposite 
landing  places,  where  the  public  have  an  easement,  not  otherwise,  and 
in  this  respect  it  conforms  to  the  course  and  practice  adopted  by  the 
State.  Tlic  conimissionerH  of  the  Land  Office  are  by  Statute  particularly 
restrained  from  making  grants  to  any  other  than  the  proprietor  of  the 
adjacent  land,  and  all  of  their  grants  are  made  upon  two  grounds  : 
First,  to  promote  commerce  ;  Second,  that  the  land  is  proper  for  the 
beneficial  enjoyment  of  the  same  by  the  owner.    Though,  in  terms,  the 
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Amendatory  Act  of  IR.'?."),  pxtciidH  the  provisionH  of  the  Statute  to  the 
watern  Rurroiinclinc:  Tvonp  Island  ;  the  Act  -'■nn  or'course  onlv  affect  such 
lands  under  tide-Avaters  as  had  not  hitlierto  been  granted,  and  cannot 
apply  to  Huch  lands  of  this  Town  ;  nor  is  it  any  authority  against  tho 
claims  or  title  of  the  Town  of  Huntinuton.  It  ii])pli('s  to  all  pithlic 
wntcrK,  within  the  boundaricH  dcsicnatcd,  and  never  was  intended  to 
Huper^cde  the  rif^hts  of  owners,  claiminjx  under  a  valid  grant.  Ripr.rian 
owneri  own  to  high  water-mark,  and  nofurtlur,  tinless  they  can  show  a 
valid  jrrant  for  tlie  soil  below  that  line.  The  Town  owns  all  the  shores 
and  tide-waters  below  s«ich  line,  which  can  reasonably  crme  within  the 
purpones  of  any  wharf  or  other  structure,  and  the  State  here  has  noth- 
ing to  grant. 

Tlierc  are  but  two  cases  in  this  Town  in  which  individuals  have  ap 
plied  to  and  obtained  grants  from  the  Commissioners  of  the  Land  Of- 
fice fo'  whai*ves  or  docks ;  one  is  at  Cold  Spring,  the  other  at  Babylon. 
We  believe  these  grants  to  be  vo'd.  The  Town  of  Huntington  holds 
the  exclusive  right  of  making  such  gr.uits,  within  its  waters.  With 
the  growth  of  poptdation  and  (ontmerce,  Mharf  and  docking  privileges 
are  becoming  more  valuable,  and  tho  TrusteoH  are  rcfpiired  to  use  al'. 
reasonable  diligence  in  -preserving  and  protecting  all  the  rights  of  the 
Town  ill  its  shores  mid  waters. 

The  Town,  wh«'re  It  has  not  pnrt«'d  with  title,  r»wiis,  and  may  >>y 
lease  or  sale,  dispose  of  all  stone,  gravel,  sand,  beds  of  clay,  mineralw, 
(gf)Id  and  silver  mines  excepted),  grasses,  o**  other  valuable  substances, 
incident  to  the  soil,  everywhere  within  its  boundaries,  below  the  line 
of  high  water  mark,  and  all  beaches  and  sand  banks  above  high  water 
mark,  where  they  have  nof,  already  been  alienated  ;  provided,  it  does  not 
therel|y  impair  navigation  or  injure  the  lands  of  riparian  owners;  a.id 
it  is  the  duty  of  the  TruBtees  to  protect,  preserve,  and  utilize  all  these 
various  properties. 

It  may  be  safely  assumed  that  the  Trustees  are  the  proper  guardians 
and  custodians  of  all  the  property  belonging  to  the  Town,  other  than 
where  expressly  excepted  by  law.  That  in  behalf  of,  and  for  the 
Town,  they  have  power  to  take,  hold,  manage,  control,  and  convey 
real  estate  either  for  a  term  of  years,  or  in  fee  simple;  and  to  exercise 
the  same  rights  as  to  all  personal  property,  which,  as  Trustees,  they 
may  lawfully  acquire  and  dispose  of;  a:id  that  all  conveyances,  or 
other  writings,  within  the  scope  of  their  authority,  as  herein  stated, 
properly  executed  by  the  President  of  theTnistees,  dnly  authorized  by 
the  Tmstees,  and  under  the  seal  of  the  Town,  are  valid  and  binding 
upon  nil  persons. 


The  loTTD  of  Hnnlington  \f  Ins  lis  Suit. 

Th>)  Bult  of  the  Truatoes  or  the  Town 
of    Buntlngloa   against    Theodore  S. 
'Lowndes,  a  suit  to  recover  possession 
of  thu  lands  under  the  waters  of  Hun- 
tington Hay  occupied  by  the  defendant 
and  to  oust  him  from  occupation,  was 
tried  in  the  U.  8.  Circuit  Court  before 
■Judge  Lncombe  and  a  Jury,  and  occu- 
pied four  days.  The  trial  was  ended  by 
the  Judge  iDstruclIng  the  Jury  to  And 
a  veidlct  for  the  town  for  possession  of 
■the  i^remlsos.     These  premises  have 
beou  held  by  the  Lowndes  since  1867  In 
'defiance   of  this  town,  ^yhlch  claimed 
the  liay  under  ltd  Colonial  patents.    In 
1808  an    act    of  the  Legislature  was 
passed,  ceding  to  the  town  all  the  right, 
llllo  and  interest  of  the  State  in  the 
bay  to  thotown,  but  reserving  to  those 
liavlng   oysters    planted    there    their 
Ingal  rights,  if  any,  In  the  premises. 
In  1H72  the  Lowndes  went  to  Connecti- 
cut and  Ijecame  non-residents  of  this 
State.    As  the  State    had   by  the  act 
of  1388  already  released  all  its  right, 
title    and    interest,    if    any,    in    tne 
lands  under  the  waters  of  Huntington 
Bay  out  as  far  as  the   points   of  the 
Neclis,  to   the  Town    of   Huntington, 
'thlB      coupled     with     the      decision. 
'Jud|?e    Lacombe    propeily  fixes    the 
line  of  tbfi  Town's   title  beyond    dis- 
pute unless  this  decision  should  be  re- 
vere ed  on  appeal   which  is  not  at  all 
probable.  The  lands  under  water  in  the 
Bay  comprise  between  2,000  and  3,000 
acrts,  about   one  thousand   acreo   of 
whl-;ii  bos  already  been  applied  for  by 
resi^^euta  of  the  Town.    Some  of  the 
land     Is    very    valuable.      Theodore 
Lovmdeo,  swore  that  the  tract  occu- 
pied by  hlin    alone  was  worth  $10,- 
000  for  the  purpose  of  oyster  cultivation 
and  John  Lowndes  swore  that  his  tract 
was  worth  the  same.    Charles  Lowndes 
has  an  equally   valuable  tract.     The 
Judge  decided   that  Huntington  Bay 
wae    wl:hin  the  limits  of  the  Colonial 
paf/3nt8  to  the  Town  and  that  the  <le- 
fen'lant,  as  a  ncnreeidcnt  since  1872, 
had  no  right  to  plant  oysters  in  the 
waters  of   Huntington  Bay  and  that 
La^  ing  no  such  right  at  the  passage  of 
the  act  ceding  all  the  right  title  and 
Interest  of  the  State  to  Huntington, 
no  legal  rights  were  reserved  to  him 
by  that  act.    The  result  of  this  doclsioD 
by  Judge  Lacombe,  is  to  fix  npon  a 
more  impregnable    basis  the  Town's 
right*  to  it«^ lands  aoder  HuDtlngton 


BABYLON  "LANDS  UNDER  WATER. 


A  NEW  DEED  GIVEN  BY  HUKTINQ- 
TON  TOWN  YESTERDAY. 


The  Important  Documeni  Was  Execu- 
ted  and   Delivered  to  the  Two 
Babylon  Representatives,     ^y 

—    x^" 

BABYT>ON.  May  28.-JuBt!cp«  Jam'-iv  H. 
Cooper  and  Henry  A.  Hrowr,  nccimpnnlcil 
by  CoiiriBcIor  Samuel  Plerson  Hlldrcb,  dro\v 
to  HuntlngXon  yesterday  and  held  a  inotlliiK 
with     SuporvlRor     Urtuh     and     Town     Clerk 

P/nrsnll  and  AsseflBorfl  Rogers,  In-uind  iintt 
?1otlhln!\  of  that  place.  Th"  meeliiK  w.'is 
held  for  tho  piirpope  of  flutllnff  tl-e  nlKiia- 
turc.s  of  the  Huntingdon  offklnlr  to  .  all 
Innds  under  wate.-,  l8l..nds.  bciict-"-",  ctr. 
lylnj?  In  the  Great  South  JJay  nnd  w'.ilf-li 
WTre  .^uppi?sed  to  have  been  drndrl  to  ;fv' 
town  of  Babylon  at  the  tl-nc  of  <hr  dUisi.jti 
of  the  township  In  1872.  An  exnmlic.itlon  o; 
I  the  deed*  some  time  slr.ro  i'CvciileU  ih>^ 
fnot  t.jnt  there  wa*  a  Rerlouf  fla'v  In  ili' 
■tit'e  and  Counw>lor  Hlldref h  waa  Instrwl  d 
t^  draw  a  new  deed  which  the  HimMnK;'in 
authority's.  after  flcrutlnlilnir  carofullN-. 
pirntd  yesterday.  The  died  iflve-  t"  Ih 
town  of  Babylon  all  lands  within  the  r'd 
patent  boundarlos  and  the  local  anthorltlis 
now  have  Jurlsdirtlon  aft  fpr  east  ns  'hn 
"ranKef,"  near  Or.loJale.  The  tract  covers  a 
territory  of  nearly  seventy  sqiarc  mllea. 
^V'hen  the  township  of  Huntlngtro  w.i.s  rll- 
vldfd  tho  lattfT  received  all  Inr.d  lindor 
water  on  the  north  shore  and  the  town  of 
Babylon  all  on  tho  Bouih  shore;  h^ncu  tl.e 
HuntlnRton  omdals  In  HlRnlnjc  the  deed  yes- 
terday was  onl"  carrying  out  the  iotenilon 
of  tho  offlclnla  In  1S72. 

The  work  accomplished  yesterday  was 
of  more  real  value  to  the  towns'lilp  fhi-n 
any  act  that  ha.'<  transpired  In  niaiy  y.>:irs 
and  the  town  la  n(>w  In  a  position  to  protect 
th<>  sacred  rlsrhts  of  the  bavmen  from  In- 
vasion by  non-rosldents  of  the  old  C'llonli'I 
patent.  Herc'ofore  non-regM.'^nt  bavnicn 
nave  been  working  on  the  local  clammln;^ 
Kroiind.-j  without  Interferenoe  and  '.he  local 
Daymen  are  Ju.'itly  IndlKnant  a"d  demand 
that  the  matter  be  Rlvon  Immedla'e  nften-' 
tlon.  The  town  authorities  aro  also  in  po.<:s''.°- 
Bloa  of  a  very  longthy  and  carefully  written 
opinion  of  <he  laie  Judpe  P.eld,  Bcn.lor  coun- 
sel for  tho  town,  who  nad  been  retained  to 
f;lve  an  opinion  on  the  rlRhtM  of  the  tiwn 
n  the  bay.  The  opinion  was  writt  n  a  few 
days  prior  to  Jud^  Ueld's  death  and  Is  a 
very  exhausttve  ar»d  able  revlow  of  the 
proceedings.  T'.ve     late     Ju<lti  ?     contenr's 

ihrounhout  that  Babylon's  rlgbtn  In  the  bay 
bottom  to  the  patent  line  are  Fupfmc. 

The  victory  for  the  township  la  a  Rraml 
one  and  htut  been  the  one  topic  dlscusfteU  In 
South  Bide  towns  for  a  year  past. 

Just    how    Iillp    and    Babylon    will    adju.*t  i 
th«  matter  t«maln«  to  be  seen,  but  Babylon's 
town  tltl^  !•  now  perfect. 
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ATUtEN     DISPUTE     THE     OLAHC 
MADE  BY  AN  OPINION  OF  AT- 
TOBNEY  QENEEAL  DAVIEa 


IHow   the  ArgTiment  as  to  Great  South 


^ 


B&y  Bights  Is  Begarded  In  Baby-- 
-   Icn   Township— Is    It  a  Po- 
litical OameP — Some  Prl-     ^ 


▼ate  Opinions. 


\^^r 


;    7iAnYJX)tJ,    July    e.-Tho    Brilrirt    In      tho 
nrooklyn   TlmcK   to   tho  cft^'ot   thnt  tlio  At- 
tornoy  OfitiTnl    had   hnndrd   ilnwn   nn  opln- 
'Ion    dtiitlnfT   thfit   th«   Innrt    und^r  wiitcr   be- 
'twaon  th«  nnbylon  lino  nnd   tho  pnint  coti 
'monly    known    n«    the    "rnnjiroB"    norir    Oak- 
dnlo.    %/««   not   tho   prnprriy    of   the    to-vn    of 
Bftbylcn,    but    of    th'>    Btatc,    wnn    road    with 
'.tnuch    Infpront   nnd   somo  nmiiP'^inrnt   by   tho 
fesldertn  of  thin  nootlon.      Th»  opinion,  how- 
ex  cr,    (lid   not   nltrr   thp   vlows   of    those   who 
(have     hprotofore    rontrndod     that     tho     land 
In    qiipstlon    Is    not    State    property    nnd    the 
'threatii    of    Capt.    Sharp    to    btinK    suit    for 
.'false    iirrest    and    ImprHonment    created    no 
jconFtPfnatlon.        The      baymen      and     their 
ifrlcnd«    declare   that   the   matter   must  onco 
for  all  be  ppftled  and  a  petition  Is  now  be- 
InB   circulntrd    asklne    the    town    offlclals    to 
'procurs    now    counsel    nnd    proceed    at    once 
I  to  pro  ect   the   rljrhts   of   the   baymen  under 
the    old     TliintlnKton     patent.        Those     who 
Ihiake    their    llvlns;   out    of    the    bay    are    In 
cnrnes'.  and  will  brook  no  lone  delay.      They 
claim    the   matter   has  been   allowed   to   draff 
ftl  )nK   for   nearly   If   not   quite   a   decade  and 
that  It  must  bo  hroup;ht  to  a  head  and  their 
jliihts  pr.itecfed  If  they  have  any.      They  to 
a    man     believe    they    have.    Many    residents 
»>f  I«ll|»' town  are  In  pympathy  with  the  bay- 
men    ct    Habylon     town.     rrallzluR    that    If 
non-re<idents    of    tho    patent    were    kept    out! 
there  'vould  then  be  abundant  clamming  for 
all    who    reside    went   of   Onkdnle. 

The    fact   that   Cotinsolor   Hlldreth,   of   Am- 
Ityvlllf,    refused    to    pr'weculc     the   onso    for 
Bnbylrn   and  ban  nubllcly  said   that   the  wa- 
ters   In    ouestlon    belouK    to    the    State,    has 
caused    the    resldrnts    of    Isllp    town    to    re-  • 
.lolce   f  really,    and    has    won    for    the   lawyer 
many    friends    there,    but    his    opinion    nnd 
action    have    heen    most    severely    criticized  , 
by   thf    baymen     here.       Matters   are   beeln- 
ninsr  to  got  very  warm  and  unless  the  situ-  , 
fttlon  changes  very  mu-'h  there  may  bo  Btart- 
llnK  developments  at  any  time. 

Many  do  not  understand  the  situation  and 
confus;  the  town  linos  with  the  patent  lines 
and  hence  there  has  heen  mui^h  random  talk. 
Tho  question  Is  simply  this:  Tho  flrst  patfTi^ 
rrantel  by  the  crown  In  lOW  crossed  the 
tbay  at  a  point  near  the  present  rnnften.  Tho 
jlast  patent  Rranted  to  the  town  of  Hunt- 
Mnffton  was  bounded  on  the  east  by  Sumpa- 
wams  Brook.  Thla  tho  town  of  HuntlnKti'l 
always  contended  was  made  for  j?"vi'm- 
mental  purposes  alone,  and  that  f.ie  jfrant-. 
Inif  of  the  last  patent  did  not  take  away' 
any  o'.  the  lanrf  Rrnnfed  In  the  previous 
patent.  Until  HuntlnKfon  ceded  her  rlffhtd 
to  Babylon,  when  tho  latter  town  was  set 
apart  n  1872.  nho  always  exercised  jurisdic- 
tion o^'or  tho  now  disputed  territory.  Hence 
the  ertiro  matter  hinges  on  whether  tho 
Ia*t  pitent  took  away  from  tho  town  of( 
Jluntlrgton   the  land  under  water  lyinir  to, 


the   east   of  Bumpawnms   Brook,    ar  whether 

It   did   not.       The  cl.nlm    that    the   folate  owns 

It  Is  rejjarded  by  those  here  who  .   two  trlvr-n 

the    matter    careful    study    na    pri  .oosteiou*. 

The    residents    of    all  ,polnts    In    I'lllp    town 

wp.it   of    the    alledpd    patent    llne.i    ^lave    p'"'^- 

"(•Tsely   the   same   rl(rhts   In   tho   bay   as   thoso 

of    Babylon,    but    If    the    orlclnal    patt  nt    I? 

correct   I.<llp  as  a  township   h.n"  nn  jurlsil!  •• 

tlon    In    the    rr.atter.    and    re^lilonts    rf    Siv- 

vllle    and    Bayport    have    no    riKhts    In    tho 

IwBters    named. 

i     The  statement  In   the  Brooklyn  Times  l.i«t 
levenlns:    that    the    State's    fitip    was    provi  n 
and    acknowleOvred    by    Habylnn    town    wlvn 
'H.    O.    Uavemeyer   built    his    modern    Vonl.-e 
'at   TsMp  elfrht   yars  mco.    is  s.-ilrl    h^ro   to   hr 
^entirely    Incorrect.        Ilabvlon    town    nor    jio 
ono  In  authority  to  sprak  for  the   townshin 
has    ever    acknowledj^ed    the    State's    owner- 
ship   and    thoro    was    ntrrivg    t.Tik    not    ]ni\  x 
s'rce  of  hrlnclng  .Tn  action  afrnln.st  the  Hf.i^e 
to  recover  the  nmo'int   paid   the   I,and   Com- 
missioners by  ^!r.  )lavrmej'er. 

Residents  'of  this  section  alKCP  that  no. 
hind  the  situation  a  game  of  politics  ii  be* 
Ir^  played,  '  "J"^' 


BAT  BOTTOM  OONTBOVEESY. 


)w^- 


W.  A.  Sharp,  of  Bayport,  Before  Justloo 

Cooper,     r^ 

Tho  case  of  "William  Anthonj  Sharp  came 
up  before  Justice  Cooper  yesf.crday.  Tho 
defendant,  who  Is  a  resident  of  Bayport, 
and  brother-in-law  if  Jacob  Ockers,  tho 
wealthy  oyster  planter,  admitted  clninmlnii 
on  the  grounds  In  question  for  tho  p.ist 
tweivo  years,  but  claimed  ho  had  a  rlf;at 
to  do  80.  He  was  defended  by  lyawyor 
Oreen,  of  Sayvllle,  who  moved  to  adjourn 
the  case  In  order  to  allow  counsel  time  to 
m.-^ko  application  to  a  Supremo  Court  J'l.'^- 
tlco  to  have  tho  raso  taken  out  of  the  lo'^nl 
Magistrate's  hands.  Tho  motion  was  gTAnt- 
ed  and  Lawyor  Green  will  at  onc<»  apply 
to  Justice  Wllmot  M.  Smith  for  tho  or.J'-r 
as  stated.  If  tho  application  la  grantod 
tho  caso  will  go  before  tho  Grand  Jury 
and  If  ah  Indlctrn'^nt  js  found  tho  matter  %v!ll 
come  up  In  tho  County  Court  for  trial.  Su- 
pervisor Parker  and  Justices  Wright  and' 
c.rvTn.  of  Is'lp,  wore  en  hand  to  look  out  for 
Sharp's  IntereHts,  ar  d  thero  were  also  x 
number  of  Babylon  inymen  preaout.  Tho 
baymen  In  Bal)ylon  are  ImnalUiu  for  ac- 
tion nnd  are  very  anxious  tfiai  th<  Ir  rlpn':4 
should  onco  for  all  t'O  decided,  and  In  casn 
that  tho  proceedings  are  dropped  and  tha, 
matter  allowed  to  hang  flro  thero  will  bo 
general  regret.  Many  persons  are  stlU  Ig- 
norant of  the  fact  t.iat  thero  la  absolutely 
no  possibility  of  res'dents  of  any  point  liv 
Isllp  town  west  of  O  ikdale  being  prevented 
from  gaining  a  livelihood  out  of  the  bay. 
Were  the  offlclals  of  Babylon  bo  dl.'»poEocI. 
which  they  are  not,  sho  could  not  do  so  as 
■  tho  residents  of  the  reotlon  namad  have  tho 
same  rlphts  under  the  anclant  charter  as 
those  of  Babylon.  Tho  dispute  has  now 
reached  a  point  where  It  will  either  have 
to 'be  settled  or  those  In  oppoiUlon  will  ha 
obliged  to  show  their  hands.  The  Ifillp  o.'ft-- 
clols  are  apparently  willing  to  have  tho 
ownership  of  the  disputed  territory  settled,, 
and  if  It  belongs  to  the  State,  as  they  bo\ 
llevo  It  does,  will  then  attemp-.  to  purcha.i^o 
It  from  tho  L*and  Commissioner i.  Not  since 
IJnbylon  was  set  apirt  from  the  town  of 
■Jiuntlngton  has  a  question  of  such  vlml  im- 
portance name  before  tho  people.  Ye^tcr- 
day's  hearing  demonstrated  that  Isllp  oitl- 
clals  are  united  and  that  the  rest  of  th'» 
town  will  stand  by  Sayvllle  and  Bayport 
.  ref ardiese  of  alleged  patent  lines. 
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